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Filing No.
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IN THE MATTER OF: :
The Tamil Nadu Electricity Regulatory Commission may
please be fixed the adjustment priority among various
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AND

In the matter of:
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AFFIDAVIT FILED BY THE PETITIONER

I, K.Malarvizhi, wife of M.Ayyappan, Hindu, aged about 53 years,
working as Chief Financial Controller/Revenue, Tamil Nadu Generation and
Distribution Corporation Ltd., (A subsidiary of TNEB Ltd), having office at
No.144, Anna Salai, Chennai -2 do hereby solemnly affirm and sincerely states as
follows.

1. I respectfully submit that the petitioner filed Miscellaneous Petition
seeking order of adjustment among various sources of open Access energy against
HT consumption vide M.P.No.24 of 2021. The same has been admitted on
29.06.2021 and it has been ordered to TANGEDCO to webhost the said petition
and to obtain the stakeholders comments. Pursuant to the above, TANGEDCO
webhosted the said petition on 03.07.2021 requesting the stakeholders to furnish
their comments on or before 03.08.2021. Based on the above, the following stake

holders have furnished their comments. \\%}& {g(
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' SL.No. Name of the Stakeholder 'Received on
I Tamil Nadu Spinning Mills Association. 23.07.2021
2. Tamil Nadu Electricity Consumers’ Association 24.07.2021
3. The Southern India Mills’ Association 28.07.2021
4. Tamil Nadu Power Producers Association 29.07.2021
5. Thiru S,?‘;ﬁémyamas@ébzy—?m*mer Member (Generation). | 29.07.2021
6. M/s. Tulsyan NEC Ltd 30.07.2021
7. [EX-Indian E“ﬁz}@z‘givjExchange 03.08.2021
8. M/s. OPG Energy Pvt Ltd. 03.08.2021
9. M/s. OPG Power Generation Pvt Ltd. 03.08.2021

10. Thiru A.D. Thirumoorthy- Member State Working | 03.08.2021
Group on RE

1. Indian Wind Power Association 03.08.2021
12, M/s. Watsun Infrabuild Private Limited. 03.08.2021

The above comments are annexed herewith for kind reference. In this connection,
it is stated that the stakeholders mentioned in SL.No.1 and 2 have stated that the
matter of Priority of Adjustment is already sub-judice before the Hon'ble High
Court of Judicature at Madras in WP No. 10069 of 2020 filed by TASMA. With
respect to the above comment, it is submitted that the impugned circular issued
vide Circular Memo No. CE/GO/SE/Comml.Opn/EE/OA/F. Exchange/D102/20,
dt.17.07.2020 is only relevant to approval and accounting of IEX power purchased
by the HT consumers under inter-state open access. In said circular, the sequence
of adjustment of energy among various sources of open access power was not
mentioned. Hence, the contention of the stakeholders is not correct. Further, it is
submitted that with regard to other issues (viz. Civil Appeal No.15618 of 2017,
M P No.14 0f 2017, etc.) raised by the stakeholders in their comments, most of the
issues  were already covered in the original petition filed by the

petitioner/TANGEDCO.
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For the reasons stated above, the Hon’ble Tamil Nadu Electricity Regulatory
Commission may be pleased to fix the order of adjustment of the Open Access
energy against HT consumption as stated above or pass any other order or orders
as this Hon’ble Tamil Nadu Electricity Regulatory Commission may deem fit and

proper in the facts of the case and thus render justice.

VERIFICATION

I, K.Malarvizhi, the Deponent above named, do hereby at Chennai on this the
11" dav of August *2021 that the contents of my foregoing Affidavit are true and
correct to the best of my knowledge and belief. No part of it is false and nothing

material has been concealed there from.
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Tamilnadu Spinning Mills Association

#2, Karur Road, Modern Nagar,
DINDIGUL - 624 001. India.
Phone: +91 99655 33318, +91 99653 33318,
Email: chiefadvisor@tasma.in , directorprojects@tasma.in
Website: www.tasma.in
Society Regn. No. 330/97, TU Regn. No. 356/10

By E-Mail / RPAD

To Date: 23.07.2021
The Chief Financial Controller-Revenue,

TANGEDCO,

7™ Floor,

144, Anna Salai,

Chennai - 600 002.

E-mail Id: cfcrev@tnebnet.org ,
fcrev@tnebnet.org

Madarr,

Sub: M.P. No. 24 of 2021- In the matter of fixing of Priority of
Adjustment of OA power consumed “rom various sources by an OA
consumer-Filing of comments-Regarding.

Ref: 1. Your Petition in M.P. No. 24 of 2021 dated 11.06.2021 filed
before the Hon'ble Commission.

2. The Daily Order of the Hon'ble Commission in M.P. No. 24 of
2021 dated 29.06.2021.

3. The webhosted matter of the Hon'ble Commission along with its
Notice dated 08.07.2021 in M.P. No. 24 of 2021.

k3K 3K K K
A. Preface:

1. ‘We invite your kind reference to the petition filed by you, in M.P. No. 24 of
2021 on 11.06.2021, before the Hon'ble Commission. Accordingly, on

hearing the matter on 29.06.2021, the Hon'ble Commission has made the
“ollowing order.

"Thiru.M.Gopinathan, Standing Counsel appeared for TANGEDCO.
Brief arguments heard. Thiru.S.P.Parthasarathy, Advocate also
_informed that the circular issued by TANGEDCO has been stayed by
High Court of Madras. Petition is admitted. As prayed by Thiru.Rahul
Balaji, Advocate, Commission directed both TANGEDCO and Registry
of the Commission to webhost the petition in their respective websites
for seeking comments from the stakeholders. It is also further
directed that the Registry of the Commission shall arrange to
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formulate Regulations on the subject. The case is adjourned to
27.07.2021 for filing affidavit.”

Accordingly, both the CFC-Revenue, as well as the Hon'ble Commission,
have webhosted the matter covered by M.P. No. 24 of 2021, both in the
website of the TANGEDCO, as well as of the Hon'ble Commission. While
the Hon'ble Commission webhosted the petition, has also webhosted a
notice dated 08.07.2021, to invite the comments from the stakeholders
on the matter covered by M.P. No. 24 of 2021 for submission before
03.08.2021.

A copy of the Daily Order dated 29.06.2021 (Annexure-A) of the Hon'ble
Commission and the Notice of the Hon'ble Commission dated 08.07.2021
{Annexure-B) are sent herewith for instant reference.

Accordingly, on behalf of Tamilnadu Spinning Mills Association (herein
after called as TASMA ), which has a member strength of 687 spinning

mills and other industries falling in the Textile Value Chain, we are filing
our comments as below.

The matter of Priority of Adjustment is already sub-judice before
the Hon'ble High Court of Judicature at Madras in WP No. 10069 of
2020 filed by TASMA.

The subject of "Priority of Adjustment of OA Power” was one among the
few tasks allotted to TANGEDCO by the TANTRANSCO vide its
communication dated 17.07.2020 in Circular Memo No. CE/GO/SE/Commil.
Opn/EE/CA/F. Exchange/D102/20 (Annexure-C) and accordingly, the
assignment was provided as below.

The following are the Operative Portions of the above Circular Memo dated
17.07.2020 issued by the TANTRANSCO.

131

a) The Superintending Engineer/Commercial Operation (37
Respondent) is instructed to dispense the process of issuance of “In
principal Approval” by SLDC, for the Inter-State Collective and
Bilateral Power Purchase Transaction. Issuing for Standing
Clearance as in vogue, shall be continued with NOCs from EDCs.

b) The Superintending Engineers/ EDCs are instructed to dispense
the execution of Agreement including the existing agreement for
the Inter-State collective and bilateral power purchase transactions.

c) TANGEDCO-Finance Wing (5% Respondent) shall initiate
necessary action for additional surcharge claim, since the monthly
applications for collective / bilateral transactions shall be treated as
new application hereafter.



d) The Superintending Engineers/ EDCs are instructed to adhere
the following at the time of issuing consent/ NOCs:

(i) An Undertaking/Declaration (Format-I enclosed) shall be
obtained from the open access consumers, who intend to
purchase power through Inter-State Open Access that the
maximum power made available at any time exceeds 1 MW
to maintain grid discipline and also cannot exceed the actual
approved quantum (maximum limit). For those who are not
opting these terms and conditions, NOC should not be
issued by the EDCs.

i) In accordance with TNERC’s Order in MP No. 34 of 2014
dated 31.03.2016, provision of ABT Meters and metering
Set (CT&PT) with 0.2S Class Accuracy, shall be made
mandatory, for the consumers who intend to purchase
power through Inter-State Open Access. It shall be ensured
before issuing consent/NOC by concerned EDCs for Open
Access or otherwise NOC should not be issued by the
Distribution Licensee.

e) The Superintending Engineer / Commercial Operation (37
Respondent) is instructed to adhere that the application for the
standing clearance from SLDC is in the prescribed format ( Format-II
enclosed) named as “Application for the Standing Clearance” along
with the enclosures mentioned therein

f) The Superintending Engineer / Commercial Operation is instructed
to ensure through Superintending Engineer / LD&GO that the Corridor
availability (N-1) is verified with Inter- State Transmission System /
Intra-State Transmission System Line Clear (LC) Program as in
practice

g) The Superintending Engineer / LD&GO is instructed that in
case of any forced constraints in the State Transmission
Network, at any point of time SLDC to give priority for the
Distribution Licensee to avail power through exchange and to
restrict the consumers. For any constraints in the Distribution
Network STCA transactions have to give least priority.

h) The Chief engineer/ Commercial/ TANGEDCO and Chief Financial
Controller/ Regulatory Cell/ TANGEDCO (functioning under 5%
Respondent) are instructed to frame the commercial Mechanism for
imposing penalty for the excess demand availed from TANGEDCO
than the demand that has been proposed to be availed from
TANGEDCO after deduction of approved quantum of demand proposed
to be purchased from Power Exchanges/ Bilateral Transactions.
Necessary regulatory Approval wherever required shall be obtained.

3
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[) The Superintending Engineer/ Commercial Operation (37
Respondent) is instructed to share the 15 minute time block energy
purchase from Power Exchanges/ Bilateral Transactions to IT wing to
avoid gaming.

J) The Chief Engineer / IT and the Chief Financial Controller/ Revenue
/ TANGEDCG (officials of the 5% Respondent) are instructed to initiate
block wise energy adjustment of the power exchange/ bilateral power
purchase transaction.

k) The above order supersedes the previous order.

Inter-alia, for other reasons, the said communication dated 17.07.2020
was challenged by TASMA before the Hon'ble High Court of Judicature at
Madras in WP No. 10069 of 2020 and on an order issued in the said Writ
Petition on 03.08.2020, the Hon'ble High Court has stayed the entire
operation of the communication dated 17.07.2020 issued by the
TANTRANSCO. The operative portion of the order dated 03.08.2020 in WP
No. 10069 of 2020 is reproduced below and the order copy of the Hon'ble
High Court in WP No. 10069 of 2020 is annexed to the comments as
{Annexure-D)

"4.This Court is satisfied that a prima facie case has been made out
for grant of interim orders and consequently, there shall be an
order of interim stay of the operation of the impugned memo
and there shall be a further direction to the respondents to follow the
existing Regulation insofar as open access inter-State transmission is
concerned, pending disposal of this writ petition.

Therefore, the Circular Memo dated 17.07.2020 issued by the
TANTRANSCO, inter-alia, dealing with the matter of priority of adjustment,
was ordered to be on Interim Stay and therefore, it has lost its operation
as of now. Accordingly, the subject matter of priority of adjustment is
already sub-judice before the Hon'ble High Court in WP No. 10069 of
2020, as the total Circular Memo was already stayed by the order dated
03.08.2020 of the Hon'ble High Court.

When the instant matter covered by M.P. No. 24 of 2021, came to be
heard on 29.06.2021 before the Hon'ble Commission, the Counsel of
TASMA appeared, has brought this fact for the information of Hon'ble
Commission, which was also found recorded in the Daily Order dated
29.06.2021 issued by the Hon'ble Commission.

Without pre-judice to the same, we are filing our comments as below
£ H .
further.



C. TANGEDCO has not demonstrated the cause of action or prima

11.

12.

facie for filing the petition on the grounds of alleged losses:

As per the existing procedure, the Priority of Adjustment, was being
followed historically, as per the list provided below which was admitted

by the Chief Financial Controller-Revenue in Para 8 of the Petition in M.P.
No. 24 of 2021.

i. IEX Power

ii. 3™ Party Power

iii. Captive Thermal Energy

iv. Captive Solar Power

v. Captive Wind Energy without Banking

vi. Wind Energy with Banking (due to the principle that Higher
cost energy first and lower cost energy later so as to
minimum the pay out for the unutilized quantum of energy)

While things are flowing smoothly, during all these years, suddenly the
Petition in M.P. No. 24 of 2021, was filed to disturb the peaceful system of
priority of adjustment, alleging that there is revenue loss to the
TANGEDCO. The alleged revenue loss to the TANGEDCO, was explained by
the Petitioner CFC-Revenue, in Para No. 9 & 10 of the Petition and for the

brevity of reference, Para No. 10 of the Petition alone is reproduced
below.

"I respectfully submit that, due to the existence of banking facility,
the above HT consumer is purchasing power from the IEX/3 party
and fossil fuel sources even during the wind peak season and keep the
surplus energy in banking account for future adjustment obviously
during off-season. Moreover, the wind generation is having must run
status and the Hon'ble Commission has generously extended banking
facility and concession in OA charges to the wind energy generators to
promote the RE generation in the State. In all ways benefits are
extended to the Wind Generators. Further, the Hon'ble Commission
has issued guidelines on the procedure of banking of wind energy in
every order issued on wind energy that;

........... The energy generated during April shall be adjusted against
consumption in April and the balance if any shall be reckoned as the banked
energy. The generation in May shall be first adjusted against the
consumption in May. If the consumption exceeds the generation during May,
the energy available in the banking shall be drawn to the required extent. If
the consumption during May is less than the generation during May, the
balance shall be added to the banked energy. This procedure shall be
repeated every month.”

As per the above guidelines, the HT consumer has to exhaust the
wind energy generated during any month against the industrial
consumption. But as shown in the table, the HT consumer is
purchasing power from the IEX/3™ party and fossil fuel sources even
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15.

during the wind peak season and keep the surplus energy in banking
account for future adjustment obviously during off-season.”

It is stated by TASMA that by having alleged in the above manner, the
Petitioner CFC-Revenue, has not correctly understood the scopes and
functions of the State Commissions as provided under the Electricity Act
2003, for the promotion of energy from Non-Conventional Sources, more
particularly under Section 86(1)(e) of the Electricity Act 2003, besides to
the very preamble of the Act. The banking allowed to WEGs is therefore
no more remains to be a concession nor a benefit or favour to the wind
energy generators. Accordingly, the Hon'ble Commission after
understanding the letter and spirit of the Electricity Act 2003, in line with
the mandatory scope and functions provided under theAct , has correctly
acted up on them and accordingly, extended the scheme of banking to
WEGs through its various Tariff Orders relating to Wind Energy up to
31.03.2018. Hence, the extension of banking to WEG is not an act of
favour or concession to WEGs as assumed by the petitioner CFC-Revenue.
TASMA wants to deal the matter separately under another heading, with
reference to the withdrawal of scheme of banking for WEGs commissioned
after 01.04.2018. Therefore, the Petitioner has to understand that the
scheme of banking to WEGSs is no more a favour nor a concession.

Further to the same, TASMA states that the Petitioner CFC-Revenue, has
not correctly demonstrated, as how the TANGEDCO is incurring losses,
while in following the present system of Priority of Adjustment. In contra,
it is stated that the Petitioner has not at all considered and factored the
following effortiess revenues flowing to TANGEDCO, while the TANGEDCO
is following the present system of Priority of Adjustments.

They are tabulated below:

Table
Revenue earned by
Si- Source of Nature of Revenue TANGEDCO with no
No. Power .
efforts/Unit
1. | IEX / Exchange  Cross Subsidy Surcharge /| Rs. 1.67 + 0.70 + 0.36
FPower Additional Surcharge / Intra = Rs.2.73
tate OA Charges
2. | Third Party | Cross Subsidy Surcharge /| Rs. 1.67 + 0.70 + 0.36
Power Additional Surcharge / Intra = Rs.2.73
State OA Charges
3. | Bilateral Power | Cross Subsidy Surcharge /| Rs. 1.67 + 0.70 + 0.36
Additional Surcharge / Intra = Rs.2.73
State OA Charges
4. | Due to Banking | Banking Charges @ 14% of 0.97
of Wind Power | the units banked
5. | Total revenue to TANGEDCO while the Rs. 1.67 + 0.70 +
WEG captive user banks the wind energy 0.36 +0.97 = Rs.3.70
and goes for IEX / Third Party/ Bilateral
Power.




16. The split up for the revenues of TANGEDCO / SLDC, when consumers

trade through IEX platform or Third Party Power or Bilateral Power are
provided below in the below Table for quick understanding.

STU & SLDC Charges Excluding OA Losses
Transmission Charges( Rs. 126.55 / MWHTr) 0.13
SLDC System Operating Charges
(Rs.1.41/MW/Hr) 0.02
SLDC Scheduling Charges (Rs. 160/Day)

Wheeling Charges (Rs. 21.05/kWh) 0.21
CSS (Rs. 1.67/kWh) 1.67
Additional Surcharge 0.70

Total 2.73

17. Therefore, from the above Tables, it could be seen that in no way, the

TANGEDCO is incurring any losses, because of the reason of a wind
energy captive user, banks his wind energy and opts to go for sourcing
power from IEX / Third Party / Bilateral Power. Such an option is always
to the benefit of the TANGEDCO only and the Petitioner has failed to factor
such revenues flowing to TANGEDCO as tabulated above. With no efforts
or with no investments, the TANGEDCO is earning out of the present
scheme of Priority of Adjustment to the extent of Rs.3.70/Unit. If the
TANGEDCO is provided with the approval to change the Priority of
Adjustment as prayed for, the TANGEDCO would completely deprive of the
monetary benefits to the extent of Rs.3.70/Unit. To the contrary, the
TANGEDCO and even the SLDC are getting benefitted out of the OA
charges and Cross Subsidy Surcharge and also by way of the Additional
Surcharge, to the extent tabulated above in Para 15 & 16, to the extent of
Rs.3.70 / Unit, with no single paise extra investment. If the Priority of
Adjustment is revised, as sought for by the Petitioner, then it would be
detrimental to the financial interests of the TANGEDCO only, as long as
when the captive user of wind energy is paying the banking charges and
also other OA charges to the extent explained above. Being the HOD
functioning for adding revenues to the TANGEDCO, it is quite unfortunate
that the CFC-Revenue has not factored all these matters correctly before
filing the petition.

D. How the instant petition filed by the CFC-Revenue in M.P. No. 24 of

18.

2021 has not correctly considered the order of the Hon'ble APTEL
dated 28.01.2021 in Appeal No. 191 of 2018 filed by TASMA:

Without prejudice to the above stands, it is also stated that the Petitioner,
CFC-Revenue is seeking for an approval to revise the Priority of
Adjustment in the below manner, as extracted from Para 11 of the
Petition in M.P. No. 24 of 2021 filed before this Hon'ble Commission.



Non-Captive Category:

IEX Power

i TPP
a. 37 Party from Thermal Generator
b. 37 Party from Solar Generator
c. 3™ Party from Wind Energy Generator
d. 3@ Party from Bagasse Generator
e. 3™ Party from Biomass Generator

Captive Category:

a. Biomass (75% payment for surplus units)

b. Wind energy with banking (Higher Cost first and lower cost
later)

¢. Wind energy without banking (Higher cost first and lower
cost later) 75% payment for surplus units)

d. Solar power (higher cost first lower cost 75% payment for

surplus units)
e. Bagasse co-gen (surplus units lapsed)
Thermal energy (surplus units lapsed)

iy

From the above narrations of the CFC-Revenue, it is highly surprising to
TASMA that the CFC-Revenue has failed to appreciate the order of the
Hon'ble APTEL dated 28.01.2021 delivered in Appeal No. 191 of 2018
filed by TASMA. By the above order of the Hon'ble APTEL, the Hon'ble
APTEL has set aside the entire order of the Hon'ble Commission issued on
13.04.2018 in Order No. 6 of 2018. Accordingly, TASMA states that there
are no windmills in the State of Tamilnadu, without the scheme of
banking, after the issuance of the order of the Hon'ble APTEL dated
28.01.2021 in Appeal No. 191 of 2018 filed by TASMA. Accordingly, the
facility of banking withdrawn for the new WEGs with effect from
01.04.2018, by the order of the Hon'ble Commission in Order No. 6 of
2018, dated 13.04.2018 is totally set aside. Accordingly, the following are
the operative portions of the order of the Hon'ble APTEL dated 28.01.2021
in Appeal No. 191 of 2018.

Cperative Portions of the order of APTEL dated 28.01.2021 in
Appeal No. 191 of 2018 filed by TASMA & Others { Batch).

“For the foregoing reasons, we find the impugned order, to the
extent challenged, to be suffering from the vices of being shorn of
reasons, arbitrary, capricious, unjust and ineguitable.

We, therefore, set aside and vacafte the directions of the
State Commission in the impugned order fo the extent [t

stipulated




(a) withdrawal of banking facility

(i) for 12 months to Wind Power Projects commissioned
after 31.03.2018 and

(ii) altogether for all existing and new WEGSs selling under
third party open access sale scheme, irrespective of
date of commissioning;

(b) increase in banking charges from 12% to 14%:
(¢) increase in cross subsidy surcharge from 50% to 60%:

(d) determination of the capacity utilisation factor at high level of
29.15%:

(e) increase in open access charges from 40% of the normative
charges for conventional sources of power to 50% of
transmission and wheeling charges and the basis of levy on the
installed capacity instead of generated units and imposing
100% scheduling and system operation charges for REC WEGS:

(f) fixed feed-in-tariff at Rs.2.86 without accelerated depreciation
(AD) and Rs.2.80 with AD without considering relevant
parameters: and

(g) reduction in liability for delay in Invoice payment on sale to
DISCOMS category to 1% interest. In the result, the orders on
the above subjects, as prevailing prior to impugned order, shall
stand restored and revived for the control period covered by
the impugned order.

The State Commission shall ensure all necessary consequential
orders are passed and these directions are scrupulously complied
with by all concerned.

96. We would not allow further ad hoc approach on the subject. We,
thus, also direct that the State Commission shall not bring about
changes in the rules for power banking (of the kind attempted
through the non-speaking impugned decision) by any further order
without undertaking a study based on requisite data properly
gathered and analysed so as to draw informed conclusions about
financial impact on various stakeholders. We are given to
understand that there is sufficient time available for such study
before the time for issuing fresh order on the subject for the next
control period arrives. The work in this regard, thus, must begin
forthwith and in right earnest. All stakeholders shall be duty-bound
to cooperate for making the endeavour meaningful.
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S7. The appeals, and pending applications, are decided in above
terms. Besides making available copies of this judgment for the
parties, we direct that the Registry shall send a copy also to the
Secretary, Ministry of Power in the Central Government for
necessary action with reference to the observations recorded above.

Therefore, it is stated that as the order of the Hon'ble APTEL is final as of
now, there will not be any windmill in the State of ?amzamaw without
having scheme of banking. On that score, the Petitioner CFC-Revenue
having split up the Priority of Adjustment, one for the WEGs with banking
facility and the other for the WEGs without banking facility, is totally
erroneocus and therefore, it completely violates the very order of the
Hon'ble APTEL dated 28.01.2021 in Appeal No. 191 of 2018. To that
extent, the Petitioner has to withdraw the Petition, as the petition as
presented and filed before the Hon'ble Commission, now directly violates
the order of the Hon'ble APTEL and therefore, it leads to contempting of
the order of the Hon'ble APTEL, in having made split up narration for
WEGs with banking and WEGs without banking. On this score alone, the
Petition in M.P. No. 24 of 2021, needs to be either withdrawn by the
Petitioner or to be dismissed by the Hon'ble Commission.

The Petition in M.P. No. 24 of 2021 directly violates the principles
Izaid down under Section 2(47) read with Secticn 9 of the
Electricity Act 2003:

Without pre-judice to the above, it is stated that if the scheme of Priority
of Aajustrnent is modified or altered in the manner as prayed for by the
Petitioner CFC-Revenue, it would take away the accrued rights of the
potwe users of the {}A power and would make the whole arrangement
made in the Electricity Act 2003, completely discriminatory. When the OA
power has to be allowed for Open Access, without any discrimination as
provided under Section 2(47) read with Section 9 of the Electricity Act
2003, attempting to bring discrimination in availing of the OA power,
directly violates the principles set down in the Electricity Act 2003 also.
For the purpose of brief understanding, Section 2(47) and Section 9 of the
Electricity Act 2003 are reproduced below.

“Section 2(47) Topen access” means the non-discriminatory
provision for the use of transmission lines or distribution system or
associated facilities with such lines or system by any licensee or
consumer or a person engaged in generation in accordance with the
regulations specified by the Appropriate Commission;”

Section 9. (Captive generation):

(1) Notwithstanding anything contained in this Act, a person may
construct, maintain or operate a captive generating plant and
dedicated transmission lines:

Provided that the supply of electricity from the captive generating

plant through the grd shall be regulated in the same manner as the
generalting station of a generating company.

10
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Provided further that no licence shall be required under this Act for
supply of electricity generated from a captive generating plant to any
licencee in accordance with the provisions of this Act and the rules
and regulations made thereunder and to any consumer subject to the
regulations made under subsection (2) of section 42.

(2) Every person, who has constructed a captive generating

plant and _maintains and operates such plant, shall have the
right to open access for the purposes of carrying electricity

from his captive generating plant to the destination of his use:

Provided that such open access shall be subject to availability of
adequate transmission facility and such availability of transmission
facility shall be determined by the Central Transmission Utility or the
State Transmission Utility, as the case may be:

Provided further that any dispute regarding the availability of
transmission facility shall be adjudicated upon by the Appropriate
Commission.”

Therefore, by attempting to introduce a system as prayed for, the
Petitioner CFC-Revenue is taking a completely discriminatory view in the
matter of allowing the Open Access in its own fashion, without any rhyme
or reason. On the allegation of the TANGEDCO incurring losses due to
following the present system of Priority of Adjustment, TASMA has clearly
demonstrated, as how the present system is benefitting the TANGEDCO to
the extent of Rs.3.70/Unit even without any single paise extra investment.
Therefore, the allegation of losses to the TANGEDCO is completely found
to be not true and devoid of merits. Except to trouble the Open Access
Consumers, from continuing to avail the present system of Priority of
Adjustment, there is no motive found demonstrated in the petition in any
manner. Therefore, the petition fails to demonstrate sufficient cause of
action and the whole petition is filed to prejudicially affect the interest of
the OA consumers in the State.

. If the proposed system of Priority of Adjustment , if approved by

the Hon'ble Commission, would prejudicially and financially affect
the interest of all captive users:

By the prayer made in Para 11 of the Petition filed by the CFC-Revenue,
the Petitioner wants to get approval to enforce the following Priority of
Adjustment.

Non-Captive Category:

i IEX Power

e

PP

3 Party from Thermal Generator

3 Party from Solar Generator

3 Party from Wind Energy Generator
3 Party from Bagasse Generator

3 Party from Biomass Generator

NS
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NI
iJ’i

26,

a. Biomass (75% payment for surplus units)
b. Wind energy with banking (Higher Cost first and lower cost
later)
c. Wind energy without banking (Higher cost first and lower
cost later) 75% payment for surplus units)
d. Solar power (higher cost first lower cost 75% payment for
surplus units)
. Bagasse co-gen (surplus units lapsed)
Thermal energy {surplus units lapsed)

oh o

As far as the Priority of Adjustment is concern in respect of the Non-
Captive Category (i.e) Third Party, TASMA has no difference of opinion,
as TANGEDCO would be greatly benefitted by way of collection of Open
Access and other Cross Subsidy and Additional Surcharges and therefore,
TASMA expresses its consent to go with the Non-Captive Category as
prayed for by the Petitioner.

However, only with reference to the Captive Category, the changes
proposed are not acceptable to TASMA. The first of it, the split up of wind
energy generators, based on banking and without banking, should be
merged together as wind energy alone and there is no need to sub-
categorize it with banking and without banking, in view of the express
orcers provided by the Hon'ble APTEL in Appeal No. 191 of 2018 dated
28.01.2021 as explained supra. Therefore, the Sub-Categories of b & ¢
need to be merged together and should be placed in the last of the
Priority of Adjustment, as it has banking scheme available and ensured by
the Hon'ble APTEL also.

Accordingly, the Thermal Energy (Surplus Units lapsed), now found in the
last under Sub-Category No. f, should be placed at Sub-Category No. a
under the main Category of Captive Category. Accordingly, TASMA
proposes to keep the Captive Category in the following order of Priority of
Adjustment.

a. Thermal energy (surplus units lapsed)

b. Biomass (75% payment for surplus units)

c. Solar power (higher cost first lower cost 75% payment for
surplus units)

d. Bagasse co-gen (surplus units lapsed)

e. Wind energy without banking (Higher cost first and lower

cost later} 75% payment for surplus units)

Wind energy with banking (Higher Cost first and lower cost

later}

o

Even though, TASMA suggested not to split up the wind energy with or
without banking, for the sake of convenience of reference, it is notified
with split ups under e & f Sub-Category.

e
N



28.

29.

30.

31.

32.

The Hon'ble Commission has also mentioned in the Daily Order dated
29.06.2021 that the Hon'ble Commission would be webhosting a Draft
Regulation for the comments and accordingly, the comments filed by
TASMA by this letter, would not anyway be prejudiced for making
comments on the Draft Regulations if proposed to be webhosted by
Hon'ble Commission in this regard. However, it is left to the purview of
the Hon'ble Commission, whether such matters of Priority of Adjustment
have to be regulated in the form of a Regulation.

. The Priority of Adjustment now proposed by the CFC-Revenue in

the Petition also violates the Regulations under Grid Connectivity
and Intra-State Open Access Regulations 2014:

Each energy, sourced from each Category is falling either under the
following three main Categories.

i. Short Term Open Access (STOA)
if. Medium Term Open Access (MTOA)
iii. Long Term Open Access (LTOA)

The energy from the Renewable Sources most instantly from the WEGSs
is classified as LTOA Power. Normally, the Thermal Captive Power, comes
under the Category of MTOA Power. Therefore, even by the order of
Priority, Long Term Open Access Power, covered by the banking scheme,
has to be pushed to the last of the Priority and therefore, on the letter and
spirit of the ISOA Regulations 2014 also, the Priority of Adjustment has to
be regulated in a manner without affecting the interest of any stakeholder
involved in the process.

. Above all, the Petition in M.P. No. 24 of 2021 completely violates

the order of the Hon'ble APTEL in Appeal No. 366 of 2017 dated
28.11.2018.

The matter of Priority of Adjustment was already analysed critically by the
Hon'ble APTEL in Appeal No. 366 of 2017 and an order was passed on
28.11.2018, which made the matter of Priority of Adjustment fully settled.
This order was based on an Appeal filed by the Maharashtra State
Electricity Distribution Company Limited against the order of Hon'ble
Maharashtra State Electricity Regulatory Commission in Order in Case
No.139 of 2016. Therefore, it has become already a settled matter.

The Hon'ble APTEL has already observed that any firm thermal power
needs to be first adjusted over the in-firm power from Renewable
Sources. The Operative Portions of the order in Appeal No. 366 of 2017
dated 28.11.2018 is reproduced below.

"43. It js significant to note that, the concept of banking has been
introduced for the sole purpose to encourage generation of electricity
through renewable sources available in the state and utilize it when
needed. Since, renewable sources of energy are not available at all
hours of the time and in order to maintain efficient supply of power,
the consumers are supplied electricity generated from conventional
sources of energy. It is mandatory for all consumers to consume a
percentage of their total consumption as fixed by the Appropriate
Commission from renewable sources of energy. However,

13
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irrespective of whether the set target is achieved or not the
distribution licensee cannot force the copsumers to continue
to use the power generated through renewable sources of
energy first. If is at this point of time when the banking
provision becomes operative and the distribution licensees is
reqguired to bank the energy and supply it in the time of need.
It is the case of the second Respondent that other distribution
licensee such as TATA Power Co. Ltd. and Reliance
Infrastructure Limited have their procedure in line with the
Open Access Regulations, 2016, wherein the scheduled power
(Firm) Is credited before the non-scheduled power. This is for
the sole regson that scheduled firm power cannct be stored.
It is pertinent to note that, since Regulation 20 of the Open
Access Regulations, 2016 only deals with banking of
renewable energy and not conventional energy it is implied
that conventional energy needs to be adjusted first. Since, the
second Respondent, being a captive consumer, the captive
supply needs o be adjusted prior to the rest of the sources
from the fotal consumption. Besides, the captive power in the
present case (s schedulable and firm conventional power
while the renewable energy is non-firm and must run.
Therefore, if conventiona! power jis nol consumed first the
same _may lapse leading to great financial losses. Taking a
balanced approach keeping in view the object reasons of
the Electricity Act and relevant Regulations which are
applicable to the facts and circumstances of the case, the first
Respondent/State Regulatory Commission has rightiy ]
in passing the M‘wmug@?ed Order. Therefore, we are of the
considered view that the learned counsel! for the
Appellant/MSEDCL has utterly failed to make out any case fo
point out any error, illegality or legal infirmity or perversity in
the Impugned Order passed by the first Respondent/State
Regulatory Commission, Mumbai. Hence, we hold that the
instant Appeal filed by the Appellants, is liable to be dismissed

as devm@ @f’ mewi’s, Aecgmfmgig& we answered the jssue

being Aopecl Ne. 366 of 2043, filed by the Appellants, is
dismissed as devoid of merits.

The impuagned Order dated 11.08.2017 passed in Case No. 139
of 2016 on the file of the Maharashtm Electricity Regulatory
Commission, Mumbaij is hereby confirmed.”

Therefore, on a matter already settled by the Hon'ble APTEL on
28.11.2018 itself in Appeal N0.366 of 2017, the present Petition filed by
the Petitioner CFC-Revenue has become totally infructuous and therefore,
the Petition reqguires no further adjudication at all accordingly, the Petition
in M.P. No. 24 of 2021 may be closed as such by levying heavy cost on
the Petitioner for having wasted the time of the Hon'ble Commission.

14



34. The Petitioner has not made out any prima facie case and the balance of
convenience is also not in favour of the Petitioner. Therefore, the Petition
is liable to be dismissed under all the above scores, more particularly on
the ground of filing a Petition on a completely settled matter. The alleged
losses happening to TANGEDCO, is only a myth and is no way
demonstrated in detail in the Petition. In the absence of the same also,
either the Petitioner should be directed to withdraw the Petition or the
Petition should be dismissed by the Hon'ble Commission, for the reason
that the Petitioner has failed to demonstrate the cause of action and the
prima facie and the balance of convenience, to proceed with the Petition
for issuing any order by the Hon'ble Commission. On the contrary TASMA
has demonstrated both on legal grounds as well as on factual matrix, as
how the petition is not maintainable both on law as well as on merits and
accordingly, TASMA has demonstrated that the existing system of Priority
of Adjustment requires no intervention in any manner on any reason.

35. TASMA submits that the instant Petition in M.P. No. 24 of 2021 is listed
for hearing on 27.07.2021 under Item No. 19, as per the Cause List
notified by the Hon'ble Commission and accordingly, the Hon'ble
Commission may be pleased to direct the Petitioner to withdraw the
Petition on hearing the matter on 27.07.2021 itself.

I. Conclusion:

36. For all the reasons and grounds as explained above in the comments as
filed by Tamilnadu Spinning Mills Association (TASMA), TASMA prays
that the Hon'ble Commission may be pleased to direct the Petitioner to
withdraw the petition and in the case of failure to withdraw the petition,
the Hon'ble Commission may be pleased to dismiss the same, by imposing
heavy cost on the petitioner, for having wasted the time of the Hon'ble
Commission in bringing such untenable petition, seeking for the orders of
the Hon'ble Commission which is already a settled matter and which is no
way supported either by law or on facts and accordingly, for the reasons
stated above, the petition filed by the CFC-Revenue in M.P. No. 24 of
2021 may be dismissed or allowed to be withdrawn and thus render
justice.

Thanking You,
Yours Truly,

Dr.K.Venkatachalam

Chief Advisor
Copy to: The Secretary,

Tamil Nadu Electricity Regulatory Commission,

4th Floor, SIDCO Corporate Office Building,

Thiru.Vi.Ka. Industrial Estate,

Guindy, Chennai-600 032.

E-Mail ID: tnerc@nic.in ,
chandy.erode@gmail.com,
arotnerc@gmail.com

Copy to: Members.
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Annexwmiz - 2,

TAMIL NADU ELECTRICITY CONSUMERS’ ASSOCIATION
Regd. No. 181-8524/1998 — CIN.No. U37102TZ1998GAP008524
1st Floor, SIEMA Building, 8/4, Race Course, Coimbatore - 641 018
Phone: (0422) 4351400 Mobile No. 9787299000 E-mail: teca@tecaonline.in

Web:www.tecaonline.in

TECA:2021-22/TANGEDCOQ/45
24-Jul-21

To

The Chief Financial Controller-Revenue,

TANGEDCO,

7" Floor, 144, Anna Salai,

Chennai - 600 002.

E-mail Id: cfcrev@tnebnet.org ,
fcrev@tnebnet.org

Madam,

Sub: TECA Comments on M.P. No. 24 of 2021- In the matter of fixing
of Priority of Adjustment of OA power consumed from various
sources by an OA consumer.

Ref: 1. Your Petition in M.P. No. 24 of 2021 dated 11.06.2021 filed
before the Hon'ble Commission.
2. The Daily Order of the Hon'ble Commission in M.P. No. 24 of
2021 dated 29.06.2021.
3. The webhosted matter of the Hon'ble Commission along with its
Notice dated 08.07.2021 in M.P. No. 24 of 2021.

K Kk >k %k
A. Preface:

1. We invite your kind reference to the petition filed by you, in M.P. No. 24 of
2021 on 11.06.2021, before the Hon'ble Commission. Accordingly, on
hearing the matter on 29.06.2021, the Hon'ble Commission has made the
following order.

"Thiru.M.Gopinathan, Standing Counsel appeared for TANGEDCO.
Brief arguments heard. Thiru. S.P. Parthasarathy, Advocate also
informed that the circular issued by TANGEDCO has been stayed by
High Court of Madras. Petition is admitted. As prayed by Thiru.Rahul
Balaji, Advocate, Commission directed both TANGEDCO and Registry
of the Commission to webhost the petition in their respective websites
for seeking comments from the stakeholders. It is also further
directed that the Registry of the Commission shall arrange to
formulate Regulations on the subject. The case is adjourned to
27.07.2021 for filing affidavit.”

1



[

&}

TAMIL NADU ELECTRICITY SUMERS’ ASSOCI

Regd. No. 181-8524/1998 — CIN.MNe. U37102TZ1998GAPO08524
1st Floor, SIEMA Building, 8/4, Race Course, Coimbatore - 6471 018
Phone: {0422) 4351400 Mobile No. 9787299000 E-mail: feca@tecaonline.in
Web:www.tecoonline.in

Accordingly, both the CFC-Revenue, as well as the Hon'ble Commission,
have webhosted the matter covered by M.P. No. 24 of 2021, both in the
website of the TANGEDCO, as well as of the Hon'ble Commission. While
the Hon'ble Commission webhosted the petition, has also webhosted &
notice dated 08.07.2021, to invite the comments from the stakeholders
on the matter covered by M.P. No. 24 of 2021 for submission before
03.08.2021.

A copy of the Daily Order dated 29.06.2021 (Annexure-A) of the Hon'ble
Commission and the Notice of the Hon'ble Commission dated 08.07.2021
{(Annexure-B} are sent herewith for instant reference.

Accordingly, on behalf of Tamil Nadu Electricity Consumers’ Association
(TECA}, having strength of 680 industrial members, is filing cur comments
as below.

The matter of Priority of Adijustment is already sub-i
the Hon'ble High Court of Judicature at Madras in WP No. 10069 of
2020 filed by an Association namely Tamilnadu Spinning Mills
Association.

The subject of "Priority of Adjustment of OA Power” was one among the
few tasks allotted to TANGEDCO by the TANTRANSCO vide its
communication dated 17.07.2020 in Circular Memo No. CE/GO/SE/Commil.
Opn/EE/OA/F. Exchange/D102/20 and accordingly, the assignment was
provided as below.

The following are the Operative Portions of the above Circular Memo dated
17.07.2020 issued by the TANTRANSCO.

"a) The Superintending Engineer/Commercial Operation (3™
Respondent) is instructed to dispense the process of issuance of "In
principal Approval” by SLDC, for the Inter-State Collective and
Bilateral Power Purchase Transaction. Issuing for Standing
Clearance as in vogue, shall be continued with NOCs from EDCs.

b) The Superintending Engineers/ EDCs are instructed to dispense
the execution of Agreement including the existing agreement for
the Inter-State collective and bilateral power purchase transactions.

™J



TAMIL NADU ELECRIITY CONSUMERS’ ASSOCIATION

Regd. No. 181-8524/1998 — CIN.No. U37102TZ1998GAP008524
1st Floor, SIEMA Building, 8/4, Race Course, Coimbatore - 641 018
Phone: (0422) 4351400 Mobile No. 9787299000 E-mail: teca@tecaonline.in
Web:www.tecaonline.in

c¢) TANGEDCO-Finance Wing (5" Respondent) shall initiate
necessary action for additional surcharge claim, since the monthly
applications for collective / bilateral transactions shall be treated as
new application hereafter.

d) The Superintending Engineers/ EDCs are instructed to adhere
the following at the time of issuing consent/ NOCs:

(i) An Undertaking/Declaration (Format-I enclosed) shall be
obtained from the open access consumers, who intend to
purchase power through Inter-State Open Access that the
maximum power made available at any time exceeds 1 MW
to maintain grid discipline and also cannot exceed the actual
approved quantum (maximum limit). For those who are not
opting these terms and conditions, NOC should not be
issued by the EDCs.

if) In accordance with TNERC’s Order in MP No. 34 of 2014
dated 31.03.2016, provision of ABT Meters and metering
Set (CT&PT) with 0.2S Class Accuracy, shall be made
mandatory, for the consumers who intend to purchase
power through Inter-State Open Access. It shall be ensured
before issuing consent/NOC by concerned EDCs for Open
Access or otherwise NOC should not be issued by the
Distribution Licensee.

e) The Superintending Engineer / Commercial Operation (3™
Respondent) is instructed to adhere that the application for the
standing clearance from SLDC is in the prescribed format ( Format-II
enclosed) named as “Application for the Standing Clearance” along
with the enclosures mentioned therein

f) The Superintending Engineer / Commercial Operation is instructed
to ensure through Superintending Engineer / LD&GO that the Corridor
availability (N-1) is verified with Inter- State Transmission System /
Intra-State Transmission System Line Clear (LC) Program as in
practice

g) The Superintending Engineer / LD&GO is instructed that in
case of any forced constraints in the State Transmission
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Network, at any point of time SLDC to give priority for the
Distribution Licensee to avail power through exchange and to
restrict the consumers. For any constraints in the Distribution
Network STOA transactions have to give least priority.

h) The Chief engineer/ Commercial/ TANGEDCO and Chief Financial
Controller/ Regulatory Cell/ TANGEDCO (functioning under 5%
Respondent) are instructed to frame the commercial Mechanism for
imposing penalty for the excess demand availed from TANGEDCO
than the demand that has been proposed to be availed from
TANGEDCQO after deduction of approved quantum of demand proposed
to be purchased from Power Exchanges/ Bilateral Transactions.
Necessary regulatory Approval wherever required shall be obtained.

i) The Superintending Engineer/ Commercial Operation (3
Respondent) is instructed to share the 15 minute time block energy
purchase from Power Exchanges/ Bilateral Transactions to IT wing fo
avoid gaming.

J) The Chief Engineer / IT and the Chief Financial Controller/ Revenue
/ TANGEDCO (officials of the 5" Respondent) are instructed to initiate
block wise energy adjustment of the power exchange/ bilateral power
purchase transaction.

k) The above order supersedes the previous order.

Inter-alia, for other reasons, the said communication dated 17.07.2020
was challenged by one of the association namely Tamilnadu Spinning Mills
Association (TASMA) before the Hon'ble High Court of Judicature at
Madras in WP No. 10069 of 2020 and on an order issued in the said Writ
Petiticn on 03.08.2020, the Hon'ble High Court has stayed the entire
operation of the communication dated 17.07.2020 issued by the
TANTRANSCO, The operative portion of the order dated 03.08.2020 in WP
No. 10069 of 2020 is reproduced below.

"4.This Court is satisfied that a prima facie case has been made out
for grant of interim orders and consequently, there shall be an
order of interim stay of the operation of the impugned memo
and there shail be a further direction to the respondents to follow the
existing Regulation insofar as open access inter-State transmission is
concerned, pending disposal of this writ petition.

Therefore, the Circular Memo dated 17.07.2020 issued by the
TANTRANSCO, inter-alia, dealing with the matter of priority of adjustment,
was ordered to be on Interim Stay and therefore, it has lost its operation
as of now. Accordingly, the subject matter of priority of adjustment is
already sub-judice before the Hon'ble High Court in WP No. 10069 of
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TAMIL NADU ELECTRICITY CONSUMERS’ ASSOCIATION
Regd. No. 181-8524/" 998 — CIN.No. U37102TZ1998GAP008524
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2020, as the total Circular Memo was already stayed by the order dated
03.08.2020 of the Hon'ble High Court.

When the instant matter covered by M.P. No. 24 of 2021, came to be
heard on 29.06.2021 before the Hon'ble Commission, the Counsel of
TASMA appeared, has brought this fact for the information of Hon'ble
Commission, which was also found recorded in the Daily Order dated
29.06.2021 issued by the Hon'ble Commission.

Without pre-judice to the same, we are filing our comments as below
further.

. TANGEDCO has not demonstrated the cause of action or prima

facie for filing the petition on the grounds of alleged losses:

As per the existing procedure, the Priority of Adjustment, was being
followed historically, as per the list provided below which was admitted by
the Chief Financial Controller-Revenue in Para 8 of the Petition in M.P. No.
24 of 2021.

i. IEX Power

ii. 3" Party Power

jii. Captive Thermal Energy

iv. Captive Solar Power

v. Captive Wind Energy without Banking

vi. Wind Energy with Banking (due to the principle that Higher
cost energy first and lower cost energy later so as to
minimum the pay out for the unutilized quantum of energy)

While things are flowing smoothly, during all these years, suddenly the
Petition in M.P. No. 24 of 2021, was filed to disturb the peaceful system of
prio-ity of adjustment, alleging that there is revenue loss to the
TANGEDCO. The alleged revenue loss to the TANGEDCO, was explained by
the Petitioner CFC-Revenue, in Para No. 9 & 10 of the Petition and for the
brevity of reference, Para No. 10 of the Petition alone is reproduced
below.

"I respectfully submit that, due to the existence of banking facility,
the above HT consumer is purchasing power from the IEX/3™ party
and fossil fuel sources even during the wind peak season and keep the
surplus energy in banking account for future adjustment obviously
during off-season. Moreover, the wind generation is having must run
status and the Hon'ble Commission has generously extended banking
facility and concession in OA charges to the wind energy generators to

5
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promote the RE generation in the State. In all ways benefits are
extended to the Wind Generators. Further, the Hon'ble Commission
has issued guidelines on the procedure of banking of wind energy in
every order issued on wind energy that;

e The energy generated during April shall be adjusted against
consumption in April and the balance if any shall be reckoned as the banked
energy. The generation in May shall be first adjusted against the
consumption in May. If the consumption exceeds the generation during May,
the energy available in the banking shall be drawn to the required extent. If
the consumption during May is less than the generation during May, the
balance shall be added to the banked energy. This procedure shall be
repeated every month.”

As per the above guidelines, the HT consumer has to exhaust the
wind energy generated during any month against the industrial
consumption. But as shown in the table, the HT consumer is
purchasing power from the IEX/3™ party and fossil fuel sources even
during the wind peak season and keep the surplus energy in banking
account for future adjustment obviously during off-season.”

It is stated by TECA that by having alleged in the above manner, the
Petitioner CFC-Revenue, has not correctly understood the scopes and
functions of the State Commissions as provided under the Electricity Act
2003, for the promotion of energy from Non-Conventional Sources, more
particularly under Section 86(1)(e) of the Electricity Act 2003, besides to
the very preamble of the Act. The banking allowed to WEGs is therefore
no more remains te be a concession nor a benefit or favour to the wind
energy generators. Accordingly, the Hon'ble Commission after
understanding the letter and spirit of the Electricity Act 2003, in line with
the mandatory scope and functions provided under the Act , has correctly
acted up on them and accordingly, extended the scheme of banking to
WEGs through its various Tariff Orders relating to Wind Energy up fo
31.03.2018. Hence, the extension of banking to WEG is not an act of
favour or concession to WEGs as assumed by the petitioner CFC-Revenue.
Therefore, the Petitioner has to understand that the scheme of banking to
WEGs is no more a favour nor a concession.

Further to the same, TECA states that the Petitioner CFC-Revenue, has
not correctly demonstrated, as how the TANGEDCOQ is incurring losses,
while in following the present system of Priority of Adjustment. In contra,
it is stated that the Petitioner has not at all considered and factored the

[9)]
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is followirg the present system of Priority of Adjustments.

15. They are tabulated below:

Table
S, Source of Revenue earned by
Nature of Revenue TANGEDCO with no
No. Power .
efforts/Unit
1. | IEX / Exchange | Cross Subsidy Surcharge /| Rs. 1.67 + 0.70 + 0.36
Power Additional Surcharge / Intra = Rs.2.73
State OA Charges
2. | Third Party | Cross Subsidy Surcharge /| Rs. 1.67 + 0.70 + 0.36
Power Additional Surcharge / Intra = Rs.2.73
State OA Charges
3. | Bilateral Power | Cross Subsidy Surcharge /| Rs. 1.67 + 0.70 + 0.36
Additional Surcharge / Intra = Rs.2.73
State OA Charges
4. | Due to Banking | Banking Charges @ 14% of 0.97
of Wind Power | the units banked
5. | Total revenue toc TANGEDCO while the Rs. 1.67 + 0.70 +
WEG captive user banks the wind energy | 0.36 +0.97 = Rs.3.70
and goes for IEX / Third Party/ Bilateral
Power.

16. The split up for the revenues of TANGEDCO / SLDC, when consumers
trade through IEX platform or Third Party Power or Bilateral Power are

provided below in the below Table for quick understanding.

17. Therefore, from tnhe above Tables, it could be seen that in no way, the
TANGEDCO is incurring any losses, because of the reason of a wind
energy captive user, banks his wind energy and opts to go for sourcing

STU & SLDC Charges Excluding OA Losses

Transmission Charges( Rs. 126.55 / MWHr) 0.13
SLDC System Operating Charges
(Rs.1.41/MW/Hr) 0.02
SLDC Scheduling Charges (Rs. 160/Day)
Wheeling Charges {Rs. 21.05/kWh) 0.21
CSS (Rs. 1.67/kWF) 1.67
Additional Surcharge 0.70
Total 2.73
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power from IEX / Third Party / Bilateral Power. Such an option is always
to the benefit of the TANGEDCO only and the Petitioner has failed to factor
such revenues flowing to TANGEDCO as tabulated above. With no efforts
or with no investments, the TANGEDCO is earning out of the present
scheme of Priority of Adjustment to the extent of Rs.3.70/Unit. If the
TANGEDCGO is provided with the approval to change the Priority of
Adjustment as praved for, the TANGEDCO would completely deprive of £
monetary benefits to the extent of Rs.3.70/Unit. To the contrary, the
TANGEDCO and even the SLDC are getting benefitted out of the OA
charges and Cross Subsidy Surcharge and also by way of the Additional
Surcharge, to the extent tabulated above in Para 15 & 16, to the extent of
Rs.3.70 / Unit, with no single paise extra investment. If the Priority of
Adjustment is revised, as sought for by the Petitioner, then it would be
detrimental to the financial interests of the TANGEDCO only, as long as
when the captive user of wind energy is paying the banking charges and
also other OA charges to the extent explained above. Being the HOD
functioning for adding revenues to the TANGEDCO, it is quite unfortunate
that the CFC-Revenue has not factored all these matters correctly before
filing the petition.

How the instant petition filed by the CFC-Revenue in M.P. No. 24 of
2021 has not correctly considered the order of the Hon'ble APTEL
dated 28.01.2021 in Appeal No. 191 of 2018 filed bv TASMA:

Without prejudice to the above stands, it is also stated that the Petitioner,
CFC-Revenue is seeking for an approval to revise the Priority of
Adjustment in the below manner, as extracted from Para 11 of the
Petition in M.P. No. 24 of 2021 filed before this Hon'ble Commission.

Non-Captive Category:

i IEX Power

-
0

3™ Party from Thermal Generator

3" Party from Solar Generator
3™ Party from Wind Energy Generator

3™ Party from Bagasse Generator
3¢ Party from Biomass Generator

OO0 T

Q.

Captive Category:

a. Biomass (75% payment for surplus units)
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b. Wind energy with banking (Higher Cost first and lower cost
later)

c. Wind energy without banking (Higher cost first and lower
cost later) 75% payment for surplus units)

d. Solar power (higher cost first lower cost 75% payment for
surplus units)

e. Bagasse co-gen (surplus units lapsed)

f. Thermal energy (surplus units iapsed)

19. From the above narrations of the CFC-Revenue, it is highly surprising to
TECA that the CFC-Revenue has failed to appreciate the order of the
Hon'ble APTEL dated 28.01.2021 delivered in Appeal No. 191 of 2018
filed by TASMA. By the above order of the Hon'ble APTEL, the Hon'ble
APTEL has set aside the entire order of the Hon'ble Commission issued on
13.04.2018 in Order No. 6 of 2018. Accordingly, TECA states that there
are no windmills in the State of Tamil Nadu, without the scheme of
banking, after the issuance of the order of the Hon'ble APTEL dated
28.01.2021 in Appeal No. 191 of 2018 filed by TASMA. Accordingly, the
facility of banking withdrawn for the new WEGs with effect from
01.04.2018, by the order of the Hon'ble Commission in Order No. 6 of
2018, dated 13.04.2018 is totally set aside. Accordingly, the following are
the operative portions of the order of the Hon'ble APTEL dated 28.01.2021
in Appeal No. 191 of 2018.

Operative Portions of the order of APTEL dated 28.01.2021 in
Appeal No. 191 of 2018 filed by TASMA & Others ( Batch).

"For the foregoing reasons, we find the impugned order, to the
extent challenged, to be suffering from the vices of being shorn of
reasons, arbitrary, capricious, unjust and inequitable.

We, therefore, set aside and vacate the directions of the

State Commission in the impugned order to the extent it
stipulated

(a) withdrawal of banking facility

(i) for 12 months to Wind Power Projects commissioned
after 31.03.2018 and

(ii) altogether for all existing and new WEGSs selling under
third party open access sale scheme, irrespective of
date of commissioning;
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(b) increase in banking charges from 12% to 14%:

(¢} increase in cross subsidy surcharge from 50% to 60%:

(d) determination of the capacity utilisation factor at high level of
29.15%:

{e) increase in open access charges from 40% of the normative
charges for conventional sources of power to 50% of
transmission and wheeling charges and the basis of levy on the
installed capacity instead of generated units and imposing
100% scheduling and system operation charges for REC WEGs:

(f} fixed feed-in-tariff at Rs.2.86 without accelerated depreciation
(AD} and Rs.2.80 with AD without considering relevant
parameters: and

{g) reduction in liability for delay in Invoice payment on sale fo
DISCOMS category to 1% interest. In the result, the orders on
the above subjects, as prevailing prior to impugned order, shall
stand restored and revived for the control period covered by
the impugned order.

The State Commission shall ensure all necessary consequential
orders are passed and these directions are scrupulously complied
with by all concerned.

96. We would not allow further ad hoc approach on the subject. We,
thus, alsc direct that the State Commission shall not bring about
changes in the rules for power banking (of the kind attempted
through the non-speaking impugned decision) by any further order
without undertaking a study based on requisite data properly
gathered and analysed so as lo draw informed conclusions about
financial impact on various stakeholders. We are given to
understand that there is sufficient time available for such study
before the time for issuing fresh order on the subject for the next
control period arrives. The work in this regard, thus, must begin
forthwith and in right earnest. All stakeholders shall be duty-bound
to cooperate for making the endeavour meaningful.

97. The appeals, and pending applications, are decided in above
terms. Besides making available copies of this judgment for the
parties, we direct that the Registry shall send a copy also to the
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Secretary, Ministry of Power in the Central Government for

necessary action with reference to the observations recorded above.

20. Therefore, it is stated that as the order of the Hon'ble APTEL is final as of

21.

now, there will not be any windmill in the State of Tamil Nadu without
having scheme of banking. On that score, the Petitioner CFC-Revenue
having split up the Priority of Adjustment, one for the WEGs with banking
facility and the other for the WEGs without banking facility, is totally
erroneous and therefore, it completely violates the very order of the
Hon'ble APTEL dated 28.01.2021 in Appeal No. 191 of 2018. To that
extent, the Petitioner has to withdraw the Petition, as the petition as
presented and filed before the Hon'ble Commission, now directly violates
the order of the Hon'ble APTEL and therefore, it leads to contempting of
the order of the Hon'ble APTEL, in having made split up narration for
WEGs with banking and WEGs without banking. On this score alone, the
Petition in M.P. No. 24 of 2021, needs to be either withdrawn by the
Petitioner or to be dismissed by the Hon'ble Commission.

. The Petition in M.P. No. 24 of 2021 directly violates the principles

laid down under Section 2(47) read with Section 9 of the
Electricity Act 2003:

Without pre-judice to the above, it is stated that if the scheme of Priority
of Adjustment is modified or altered in the manner as prayed for by the
Petitioner CFC-Revenue, it would take away the accrued rights of the
captive users of the OA power and would make the whole arrangement
made in the Electricity Act 2003, completely discriminatory. When the OA
power has to be allowed for Open Access, without any discrimination as
provided under Section 2(47) read with Section 9 of the Electricity Act
2003, attempting to bring discrimination in availing of the OA power,
directly violates the principles set down in the Electricity Act 2003 also.
For the purpose of brief understanding, Section 2(47) and Section 9 of the
Electricity Act 2003 are reproduced below.

"Section 2(47) “open access” means the non-discriminatory
provision for the use of transmission lines or distribution system or
associated facilities with such lines or system by any licensee or
consumer or a person engaged in generation in accordance with the
regulations specified by the Appropriate Commission;”

Section 9. (Captive generation):

(1) Notwithstanding anything contained in this Act, a person may
construct, maintain or operate a captive generating plant and
dedicated transmission lines:

11
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Provided that the supply of electricity from the captive generating
plant through the grid shall be regulated in the same manner as the
generating station of a generating company.

Provided further that no licence shall be reguired under this Act for
supply of electricity generated from a captive generating plant to any
ficencee in accordance with the provisions of this Act and the rules
and regulations made thereunder and to any consumer subject to the
regulations made under subsection (2} of section 42.

2) Every person, who has constructed a captive generating
plant and maintains and operates such plant, shall have the
right to open access for the purposes of carrying electricity
from his captive generating plant to the destination of his use:

Provided that such open access shall be subject to availability of
adequate transmission facility and such availability of transmission
facility shall be determined by the Central Transmission Utility or the
State Transmission Utility, as the case may be:

Provided further that any dispute regarding the availability of
transmission facility shall be adjudicated upon by the Appropriate
Commission.”

Therefore, by attempting to introduce a system as prayed for, the
Petitioner CFC-Revenue is taking a completely discriminatory view in the
matter of allowing the Open Access in its own fashion, without any rhyme
or reason. On the allegation of the TANGEDCO incurring losses due to
following the present system of Priority of Adjustment, TECA has clearly
demonstrated, as how the present system is benefitting the TANGEDCO to
the extent of Rs.3.70/Unit even without any single paise extra investment.
Therefore, the allegation of losses to the TANGEDCO is completely found
to be not true and devoid of merits. Except to trouble the Open Access
Consumers, from continuing to avail the present system of Priority of
Adjustment, there is no motive found demonstrated in the petition in any
manner. Therefore, the petition fails to demonstrate sufficient cause of
action and the whole petition is filed to prejudicially affect the interest of
the OA consumers in the State.

If the proposed system of Priority of Adjustment , if approved by
the Hon'ble Commission, would prejudicially and financially affect
the interest of all captive users:

By the prayer made in Para 11 of the Petition filed by the CFC-Revenue,
the Petitioner wants to get approval to enforce the following Priority of
Adjustment.
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Non-Captive Category:

i. IEX Power

—]

PP

3" Party from Thermal Generator

3" Party from Solar Generator

3" Party from Wind Energy Generator
3™ Party from Bagasse Generator

3™ Party from Biomass Generator

®o0UT

Captive Category:

o)}

. Biomass (75% payment for surplus units)
. Wind energy with banking (Higher Cost first and lower cost
later)

¢. Wind energy without banking (Higher cost first and lower
cost later) 75% payment for surplus units)

d. Solar power (higher cost first lower cost 75% payment for
surplus units)

e. Bagasse co-gen (surplus units lapsed)

f. Thermal energy (surplus units lapsed)

[wp

As far as the Priority of Adjustment is concern in respect of the Non-
Captive Category (i.e) Third Party, TECA has no difference of opinion, as
TANGEDCO would be greatly benefitted by way of collection of Open
Access and other Cross Subsidy and Additional Surcharges and therefore,
TECA expresses its consent to go with the Non-Captive Category as
prayed for by the Petitioner.

However, only with reference to the Captive Category, the changes
proposed are not acceptable to TECA. The first of it, the split up of wind
energy generators, based on banking and without banking, should be
merged together as wind energy alone and there is no need to sub-
categorize it with banking and without banking, in view of the express
orders provided by the Hon'ble APTEL in Appeal No. 191 of 2018 dated
28.01.2021 as explained supra. Therefore, the Sub-Categories of b & ¢
need to be merged together and should be placed in the last of the
Priority of Adjustment, as it has banking scheme available and ensured by
the Hon'ble APTEL also.

Accordingly, the Thermal Energy (Surplus Units lapsed), now found in the
last under Sub-Category No. f, should be placed at Sub-Category No. a
under the main Category of Captive Category. Accordingly, TECA proposes

13
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to keep the Captive Category in the following order of Priority of
Adjustment.

a. Thermal energy (surplus units lapsed)

b. Biomass (75% payment for surplus units)

c. Solar power (higher cost first lower cost 75% payment for
surplus units)

d. Bagasse co-gen (surplus units lapsed)

e. Wind energy without banking (Higher cost first and lower
cost later) 75% payment for surplus units)

f. Wind energy with banking (Higher Cost first and lower cost

i
later)

Even though, TECA suggested not to split up the wind energy with or
without banking, for the sake of convenience of reference, it is notified
with split ups under e & f Sub-Category.

The Hon'ble Commission has alsoe mentioned in the Daily Order dated
29.06.2021 that the Hon'ble Commission would be webhosting a Draft
Regulation for the comments and accordingly, the comments filed by
TECA by this letter, would not anyway be prejudiced for making
comments on the Draft Regulations if proposed to be webhosted by
Hon'ble Commission in this regard. However, it is left to the purview of
the Hon'ble Commission, whether such matters of Priority of Adjustment
have to be regulated in the form of a Regulation.

. The Priority of Adjustment now proposed by the CFC-Revenue in
the Petition also violates the Regulations under Grid Connectivity
and Intra-State Open Access Regulations 2014;

Each energy, sourced from each Category is falling either under the
following three main Categories.

i. Short Term Open Access (STOA)
ii. Medium Term Open Access (MTOA)
iii. Long Term Open Access (LTOA)

The energy from the Renewable Sources most instantly from the WEGs is
classified as LTOA Power. Normally, the Thermal Captive Power, comes
under the Category of MTOA Power. Therefore, even by the order of
Priority, Long Term Open Access Power, covered by the banking scheme,
has to be pushed to the last of the Priority and therefore, on the letter and
spirit of the ISOA Regulations 2014 also, the Priority of Adjustment has to
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be regulated in a manner without affecting the interest of any stakeholder
involved in the process.

. Above all, the Petition in M.P. No. 24 of 2021 completely violates

the order of the Hon'ble APTEL in Appeal No. 366 of 2017 dated
28.11.2018.

The matter of Priority of Adjustment was already analysed critically by the
Hon'ble APTEL in Appeal No. 366 of 2017 and an order was passed on
28.11.2018, which made the matter of Priority of Adjustment fully settled.
This order was based on an Appeal filed by the Maharashtra State
Electricity Distribution Company Limited against the order of Hon'ble
Maharashtra State Electricity Regulatory Commission in Order in Case
No.139 of 2016. Therefore, it has become already a settled matter.

The Hon'ble APTEL has already observed that any firm thermal power
needs to be first adjusted over the in-firm power from Renewable
Sources. The Operative Portions of the order in Appeal No. 366 of 2017
dated 28.11.2018 is reproduced below.

“43. It is significant to note that, the concept of banking has been
introduced for the sole purpose to encourage generation of electricity
through renewable sources available in the state and utilize it when
needed. Since, renewable sources of energy are not available at all
hours of the time and in order to maintain efficient supply of power,
the consumers are supplied electricity generated from conventional
sources of energy. It is mandatory for all consumers to consume a
percentage of their total consumption as fixed by the Appropriate
Commission from renewable sources of energy. However,
irrespective of whether the set target is achieved or not the
distribution licensee cannot force the consumers to continue
to use the power generated through renewable sources of
enerqgy first. It is at this point of time when the banking
provision becomes operative and the distribution licensees is
required to bank the energy and supply it in the time of need.
It is the case of the second Respondent that other distribution
licensee such as TATA Power Co. Lid. and Reliance
Infrastructure Limited have their procedure in _line with the
Open Access Regulations, 2016, wherein the scheduled power
(Firm) is credited before the non-scheduled power. This is for
the sole reason that scheduled firm power cannot be stored.
It is pertinent to note that, since Regulation 20 of the Open
Access Regulations, 2016 only deals with banking of
renewable energy and not conventional energy it is implied
that conventional energy needs to be adjusted first. Since, the
second Respondent, being a captive consumer, the captive
supply needs to be adjusted prior to the rest of the sources

15
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from the lotal consumption. Besides, the captive power in the
present case is schedulable and firm conventional power
while the renewable energy is non-firm and must run.

Therefore, if cmweni‘mnai power s not consumed first the
ing great fmanmai losses. Taking

i’he Emwugned @rder Therefore, we are @f the
@@msgdem@g view that the Jearned counsel for fthe
ellant/MSEDCL has utterly failed to make out any case fo
point out any error, illegality or legal infirmity or perversity in
ihe impugned @m%’er passed by the first Respondent/State

being Aﬁ@ei @g 366 @f 2017, filed hv the Aw@eiﬁam’s E

dismissed as devoid of merils.

The impugned Order dated 11.08.2017 passed in Case No. 139
of 2016 on the file of the Maharashtra Electricity Regulatory

Commission, Mumbai is hereby confirmed.”

Therefore, on a3 matter already settled by the Hangbée APTEL on
28.11.2018 itself in Appeal N0.366 of 2017, the present Petition filed by
the Petitioner CFC-Revenue has become totall lv infructuous a mfé therefore,
the Petition reqguires no further adjudication at all accordingly, the Petition
in M.P. No. 24 of 2021 mayv be closed as such by levying %eavy cost on
the Petitioner for having wasted the time of the Hon'ble Commission.

The Petitioner has not made out any prima facie case and it’}e balance G?
convenience is also not in favour of the Petitioner. Therefore, the Petitio
s liable to be dismissed under all the above scores, more pa‘t%cu%aréy on
f%e ground of filing a Petition on a mmp%etefy settled matter. The alleged
losses happening to TANGEDCO, is only a myth and is no way
demonstrated in detail in the Petition. In the absence of the same also,
either the Petitioner should be directed to withdraw the Petition or the
Petition should be dismissed by the Hon'ble Commission, for the reason
that the Petitioner has failed to demonstrate the cause of action and mb
Qréma *‘ac'e and the balance of convenience, to proceed with the Petitio
for issuing any order by the Hon'ble Commission. On the contrary TECM
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has demonstrated both on legal grounds as well as on factual matrix, as
how the petition is not maintainable both on law as well as on merits and
accordingly, TECA has demonstrated that the existing system of Priority of
Adjustment requires no intervention in any manner on any reason.

35. We submits that the instant Petition in M.P. No. 24 of 2021 is listed for
hearing on 27.07.2021 under Item No. 19, as per the Cause List notified
by the Hon'ble Commission and accordingly, the Hon'ble Commission may
be pleased to direct the Petitioner to withdraw the Petition on hearing the
matter on 27.07.2021 itself.

I. Conclusion:

36. For all the reasons and grounds as explained above in the comments as
filed by Tamil Nadu Electricity Consumers’ Association , We pray that
the Hon'ble Commission may be pleased to direct the Petitioner to
withdraw the petition and in the case of failure to withdraw the petition,
the Hon'ble Commission may be pleased to dismiss the same, by imposing
heavy cost on the petitioner, for having wasted the time of the Hon'ble
Commission in bringing such untenable petition, seeking for the orders of
the Hon'ble Commission which is already a settled matter and which is no
way supported either by law or on facts and accordingly, for the reasons
stated above, the petition filed by the CFC-Revenue in M.P. No. 24 of
2021 may be dismissed or allowed to be withdrawn and thus render
justice.

With Warm Regards

Dr. CB Senthilkumar
Secretary

Copy to: The Secretary,

Tamil Nadu Electricity Regulatory Commission,

4th Floor, SIDCO Corporate Office Building,

Thiru.Vi.Ka. Industrial Estate,

Guindy, Chennai-600 032.

E-Mail ID: tnerc@nic.in ,
chandy.erode@gmail.com,
arotnerc@gmail.com
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Sub: MP No.24 of 2021 — Fixing priority of adjustment in respect of
OA Consumers — Filing of our comments — reg

Ref: 1) Hon’ble TNERC webhosting a notice dt.08.07.2021 in MP
No0.24/2021
2) Daily Order of TNERC in MP No.24/2021 dated 29.6.2021

wkdkkk

With reference to the petition filed by TANGEDCO to fix the priority of

" adjustment among various sources of power purchase under open access
*%'3"%}\ against HT consumption under MP No.24/2021, we submit our remarks as
follows:-

On perusing the petition filed under MP. No. 24 of 2021, we found that
there were so many litigations in respect of priority of adjustment namely
REC machines and Non-REC machines; wind mill banking facilities and
without banking facilities; wind machines fetching higher tariff and lower tariff
etc. All the litigations took place due to non-approach of TANGEDCO before
the Commission. However, the commonality in all these orders was that the
consumer should not suffer.

We would like to bring your kind attention that the Hon’ble Commission
vide its Order in DRP No.19/2013 dated 19.1.2015 had struck down the
TANGEDCO’s letter dated 14.9.2012 in respect of priority of adjustment
made by TANGEDCO. The Commission held that the decision of
TANGEDCO issuing such a letter is not legally valid and against the
provisions of Section 45 of the Electricity Act, 2003. Further, the Commission
also held that the licensee is to approach the Commission for any such issue
particularly with reference to instructions for fixing the priority of adjustment.
However, the TANGEDCO having failed for the last five years, now alone
have moved before the Commission for the priority of adjustment.

The Southern India Mills’ Association @
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nent to note that in the present petition of TANGEDCO, under
. mentioned that the Hon'ble Commission has issued guidelines
on the moce{m re o‘f panking of wind energy in every order issue on wind
energy that

- The energy generated during April shall be adjusted against consumption
in Aprit and the balance if any shall be reckoned as the banked gnergy. The
generation in May shall be first adjusted against the consumption in May. If
the consumpftion exceeds the generation during the May, the energy
available In the banking shall be drawn to the required extent. If the
consumption during the May is less than the generation during May, the
balance shall be added to the banked energy. This procedure shall be
repeated every month”

This portion of the TNERC order clearly explains how the wind anergy
generation of every month is to be adjusied for current consumption and how
the excess generaiion would be taken into the banking. If the Commission
thought of . restricting the other source of power purchase by the wind
gener@’%orf dw“img the wind season the Commission would have dealt with it
specifically. An indiscriminate OA is allowed under the Electricity Act, 48@;;
and even there is no restriction in the wind tariff order on the purchase of
power from other source during the wind season. Hence, the present petition
is not an merits and to be dismissed,

Further, in the current petition, TANGEDCO had alsc mentioned that
he captive wind generators are purchasing |EX power during the wind
season for their current consumption and taking the wind generation units
under banking for future use prebably in the months of January, February
and March every year. To adjust the banked units for the captive users in the
said months, the TANGEDCO has to purchase power at higher cost and due
to which TANGEDC

-

JCO incurring loss. To avoid this, now, the TANGEDCO had
led a petition to change the priority of adjustment particularly with reference
to captive consumer,

We humbly submit that, since 2012 the TANGEDCO was not in a
position to substantiate its position with the factual figures incurring loss on
account of allowing bank fac%iy On the other hand, we have already
submitted to the Commission during the wind tariff determination process that
the TANGEDCO is always making profit on account of allowi ing banking
facilities. (A copy of the financial statement had already been furnished by us
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before the Commission and the same is enclosed for immediate reference).
The Commission in its Order of Wind Tariff during 2016 had pointed out as
follows: -

“10.1.14 As can be seen from para 10.1.9. both the parties fe the WEGs and
the distribution licensee have taken extreme positions. There is also a
difference in the data furnished by the WEGs and the distribution licensee. In
the absence of any robust data, commission is unable to verify the
correctness or otherwise of the claims and counter claims made by them”.

Therefore, the claim of TANGEDCO that by allowing of banking facility
TANGEDCO will incur loss is not correct. During the power cut period up to
June 2015, the TANGEDCO was purchasing power at higher cost. However,
subsequent to the relaxation of power cut, there was no such high cost power
purchase by the TANGEDCO and on the contrary based on the merit order,
the TANGEDCO is purchasing through competitive bid and also from the
exchange at the competitive price. Therefore, loss to TANGEDCO on account
of redemption of banked unit is not correct and there is no factual figure in
TANGEDCO petition establishing loss due to banking.

We also submit that under the present petition, the priority of
adjustment in respect of sourcing various powers for HT consumers cannot
be a question rather TANGEDCO appealing to the Commission to restrict the
wind captive consumers not to source the IEX power purchase or third party
power purchase during the wind season. It will be a known fact that this stand
of TANGEDCO will amount to detrimental for allowing indiscriminate open
access under the Electricity Act 2003. Therefore, the TANGEDCO is filing
the petition in an indirect way, which is against the law and cannot be
entertained.

We would like to bring to the notice of the Commission’s retail tariff
order TP No.1/2017 dated 11.8.2017. Accordingly, for the year 2017-18, the
average cost of purchase for TANGEDCO was Rs.4.92 per unit whereas the
average cost of supply / realization was Rs. 5.85 per unit. Therefore,
TANGEDCO cannot make a claim that they are incurring huge loss on
account of giving back the banked energy to the wind captive consumers.

Besides the above, we would like to bring to the attention the Order of
the Hon'ble APTEL in appeal No.366/2017 dated 28.11.2018 in which the
APTEL has already analyzed the issues of priority of adjustment and passed
an order. The relevant portion under para 43 of the said Order is as follows:-
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"43. It is significant {o note that, the concept of banking has bsen introduced
for the sole purpose o encourage generation of electricity through renewable
sources available in ihe state and utilize it when needed. Since, renewable
sources of energy are not available &t all hours of the fime and in order to
maintain efficient supply of power, the consumers are supplied electricity
generafed from conventional sources of energy. lf js mandatory for all
consumers to consume a percentage of their tolal consumption as fixed by
the Appropriate Commission from renewable sources of energy. However, 14
irespective of whether the sef target is achieved or not the distribution
ficensee cannot force the consumers to continue to use the powsr generalted
through renewable sources of energy first. it is at this point of time when the
banking provision becomes operative and the distribution licensees is
required to bank the energy and supply it in the time of need. it is the case of
the second Respondent that other distribution licensee such as TATA Power
Co. Lid. and Reliance Infrastructure Limited have their procedure in line with
the Open Access Regulations, 2018, wherein the scheduled power (Firm) is
credited before the non-scheduled power. This is for the sole reason that
scheduled firm power cannot be stored. It is pertinent to note that, since
Regulation 20 of the Open Access Regulations, 2016 only deals with banking
of renewable energy and not conventional energy it is implied that
conventional energy needs fto be adjusted first. Since, the second
Respondent, being a caplive consumer, the captive supply needs fo be
adjusted prior to the rest of the sources from the total consumption. Besides,

iL

the caplive power in the present case is schedulable and firm conventional
power while the renewable energy is non-firm and must run. Therefore, if
cenventional power is not consumed first the same may lapse leading fo
great financial losses. Taking a balanced approach keeping in view the object
and reasons of the Eleclricity Aclt and relevant Regulations which are
applicable to the facts and circumstances of the case, the first
Respondent/State Regulatory Commission has rightly justified in passing the
impugned Order. Therefore, we are of the considered view that the learned
counsel far the Appellant/MSEDCL has utterly failed to make out any case fo
point out any error, illegality or legal infirmity or perversity in the impugned
Order passed by the first Respondent/State Regulatory Commission,
Mumbal. Hence, we hold that the instant Appeal filed by the Appeliants, is
liable to be dismissed as devoid of merits. Accordingly, we answered the
issue against the Appellant.

Hence is a settled position of law that in respect of priority of

adjustment as held by APTEL and it cannot be reopened before the
Commission under the present petition. Hence, the current petition in MP. 24
of 2021 are devoid of merits.
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Further, we would like to submit that the Hon’ble TNERC in their wind
tariff order No. 06 of 13/04/2018 have removed the banking facilities for the
wind mills commissioning after 01/04/2018 and also revised upward of
various charges relating to the wind energy generation and consumption.
This order of the TNERC was challenged before the APTEL (AP. No. 191 of
2018) and the APTEL on 28.01.2021 held that

» The approach of the Commission is half-baked and wholly devoid
of any logic, legislative scheme and public policy.

» The banking facility should continue and at the same time the
benefit of banking should not cost heavily on the TANGEDCO.

> Need to evolve formula so that each stakeholder to gain from non-
renewable resources and create a win-win scenario both for the
generator and the distribution licensee.

» ﬁequest the Central Government to call upon the Central Electricity
Authority to undertake necessary study and recommend fair and
equitable solution for this wind mill banking, balancing the
competing interest, legislative scheme and public policy of the
State.

» The TNERC should ensure all necessary consequential orders to
be passed and these directions are to be scrupulously complied
with by all concerned.

» The APTEL has also held that it would not allow further adhoc
approach on the subject and importantly, TNERC should not bring
about changes in the Rules of banking facilities by any further order
without undertaking a study based on the requisite data properly
gathered and analyzed.

> As the control period is upto March end of 2022, there is a sufficient
time available for such a study and directed the Commission
accordingly. As a result, the TNERC should ensure by revising its
Order in respect of banking and other charges.

While so, the TANGEDCO without implementing the APTEL order and
now coming forward for filing the present petition is not justifiable. As per the
TANGEDCO version there are so many orders of APTEL is under challenge
before the Supreme Court. While so, without resolving all those issues




relevant to wind pending at Supreme Court.
before the Commission would again lead o
the issue.

ing such a kind of petition
igation and c@mphca‘éo

Further, we also submit that every wind captive consumers have
entered into ene*g;f wheeling agreement with TANGEDCO for the duration of
20/ 25 vears from the date of commission of the wind mills. In this wheeling
agreement, there is no such restriction by way of priority of adjustment and
on the other hand it is an obligation of the licensee to permit the banking on
taking banking charges as fixed by the Commission. Even in the EWA, there
is no restriction clause that during the wind season, the captive consumers
should not purchase and use the open source of power. Therefore, the wind
caplive consumers cannot be put under coercive method whereby curtailing
the purchase of 1EX power or using IEX power during the wind season. 8o
long as the existing priority of adjustment is adaptable and nc issue among
all the consumers, it need not be disturbed under the pretext of the
TANGEDCO incurring loss and seeking to change in the priority of
adjustment.

Therefore, we appeal to the Commission to dismiss the petition of
ANGEDCO and permit to continue the existing pattern of priority of
adguszmem as follows:-

N

IEX Power

Third Party Power

Cap’z’va Thermal Energy

Captive Solar Power

Captive Wind Energy without Banking
Wind Energy with Banking

SR SRCNE RSN

Thanking vou,

P

Yours faithfully

(Dr.K. @ELVARAJQ}
Encl: Se retary General




Wind Banking Facility no loss to TNEB, in fact itis profitable to TNEB

27.02.18

As per Details in TNERC TP no. 1 of 2017 dt. 11.08.2017 ‘ 2016 - 17
Details Mm‘ion Rate Rs. Crores
units Rs
A. |TANGEDCO EXPENDITURE:
a)| TANGEDCO - Purchase from Nov to Mar for supply to wind mills banked users 2388 428 1022
b) I;\e[\:SEDCO - Additional Purchase fo be made for supply to wind mills banked 17.8% 425 498 182
€)| TANGEDCO - Payment for the lapsed units after Mar 1o wind Generators 136 3.08 42
Total expenses to TANGEDCO on Banked units 12486
B. ITANGEDCO INCOME: (Based on units Sold and Realised)
a)|On selling banked units avaitable for adjustment 2388 570 1361
b)]On selling units adjusted as banking charges 12% 287 570 163
©)10n selling lapsed wind units 136 5,70 78
d){Total income to TANGEDCO on Banked Units 2388 1602
Net Profit to TANGEDCO on accbunt of banking facility 356
Generation Details ' 2016 - 2017
in Million Units
1 |April to October Generation 10903
2 |November - March Generation 1386
, T
4 Di:ect purchase by TANGEDCO from Sale to board WM 44% 5466
5 1Units Generated for Captive Consumption 58% 6823
6 |Captive Consumption from current month generation - April to October 3412
7 |Gaptive Consumption from current month generation - Nov to March 751
8 |Banking Balance As On 31st of October 2811

10

11

Units accounted as banking charges

Lapsed units As On 31 st March

287
136

Note : Refer - TP order no. 1 of 2017 dt. 11.08.2017
a Page no. 244 - Power Purchase Cost - Rs. 4.28
b Page no. 243 - Wind Power Purchase Cost - Rs. 3.08

¢ Page no.192 - Energy balance (To sell - 69752 + 4057 = 73809 Mus, TANGEDCO to buy 89834 M.units - 17.8%)
d Page no. 189 - Energy sales 73809 M.units, Page no. - 251 - Total revenue - 42107 Crores

e Sale Realisation per unit - 42107/ 73809 =Rs. 5.70 per unit

f Banking units for sale is available after applying Transmission losses as applicable only
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Through: E-Mail

Ref No.: TNPPA/MP24 of 2021 /COMMENTS Date: 29.07.2021
To,

The Financial Controller/Revenue
TANGEDCO, NKKKR Maligai,
# 144, Anna Salai, Chennai-600 002

Subject: Comments on behalf of TamilNadu Power Producers
Association (TNPPA) to the Public Notice dated 08-07-2021 inviting
suggestions/ objections on the Petition filed by TANGEDCO being
Petition No. 24 of 2021 before the Ld. Tamil Nadu Electricity
Regulatory Commission ("TNERC"”) seeking fixation of adjustment
priority among various sources of Open Access energy against HT
consumption

Ref: Hon’ble TNERC Notice Dt.08-07-2021 webhosted petition to
invite public comments on the M.P.No. 24 of 2021

Dear Sir,

This is with reference to the above subject, wherein the Ld. Tamil Nadu
Eleczricity Regulatory Commission, by way of web-hosting the Petition filed by
TANGEDCO being Petition M.P. No. 24 of 2021 on 08-07-2021 invited
suggestions/ objections cf the stakeholder on the priority list proposed by
TANGEDCO for adjustment of energy drawal by Open Access consumers in the
State of Tamil Nadu.

Therefore, in terms of the foregoing, TNPPA being a Stakeholder on account
of being a Caotive Generating Company/ Association submits its comments

to the Petition M.P. No. 24 of 2021, for the consideration of the Ld. TNERC.

As enclosed in ANNEXURE-1

This is submitted for your kind consideration. Yours faithfully,

For TamilNadu Power Producers Association

Authorlsed ngnatory
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That, Tamil Nadu Generation and Distribution Corporation Limited
(TANGEDCQ) has filed a Miscellaneous Petition being MP No. 24 of 2021

before this Hon'ble Commission urging it to fix the adjustment priority
amongst wvarious sources of Open Access energy against HT
consumption. The said petition is placed in public domain by way of web-
hosting, seeking objections/ suggestions/ comments from the
stakeholders at large. The undersigned is therefore filing its objections/

suggestions/ comments for consideration by this Hon'ble Commission.

In this regard, it is submitted that TANGEDCO has praved for issuance
of requisite guidelines on sequence of adjustment, tc be adhered
amongst various open access sources, while taking inte consideration,
various financial aspects viz. open access charges, Cross Subsidy

Charges (CSS), etc., leviable for these adjustments.

TANGEDCO has in fact contended that this Hon'ble Commission has
generously granted concessions to Renewable Energy (RE) generators
qua Open Access charges, as well as CSS and also extended banking
facility for the Wind Energy Generators (WEGs). As a result of these

concessions, TANGEDCO is facing a negative impact on its financials.

In view of the above, TANGEDCO has sought a clear order of
adjustment, so as to streamline the adjustment of energy wheeled/
purchased from different sources by the HT Consumers under Open
Access. For this, TANGEDCO has provided a sequence of adjustment
before this Hon'ble Commission, wherein the order of priority proposed

by it, is formulated on the basis of the Open Access charges and CSS
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leviable qua the Open Access sources, which defeats the scheme and
intent of the Electricity Act, 2003.

4, In terms of the foregoing, it is submitted that the said priority list
proposed by TANGEDCO is divided into two categories viz. captive and
non-captive and the same is reproduced hereinbelow for ready reference
of this Hon’ble Commission (however, the undersigned is only concerned
with the proposed category of captive power):

Non-Captive Category:

i IEX Power

.._.l

i, PP

3 party from thermal generator

3 party from solar generator

3™ Party from wind energy generator
3™ party from bagasse generator

® o 0 T o

3" party from biomass generator

Captive Category:

a. Biomass (75% payment for surplus units)

b. Wind energy with banking (Higher cost first and lower cost
later)

c. Wind energy without banking (Higher cost first and lower cost
later) (75% payment for surplus units) |

d. Solar power (Higher cost first and lower cost 75% payment for
surplus units)

€. Bagasse co-gen (surplus units lapsed)

f. Thermal energy (surplus units lapsed)
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Current Allotment Method for Adjustment of Energ

As such, If the aforesaid proposal of TANGEDCO, prioritizing the order
of adjustment (in the State of Tamil Nadu) is accepted by this Hon'ble
Commission, then the same would confravene and violate the legisiative
framework of the Electricity Act, 2003 (readwith various statutory policy
documents, issued thereunder from time to time) which categorically
emphasizes on impetus and thrust to be accorded to the captive sector
in the country. In fact, such proposal would be detrimental to the
sacrosanct object envisioned under the Electricity Act, 2003 gua
promotion of the captive sector, and, therefore, it would lead to
stagnation and rot in the captive industry, in the State of Tamil Nadu

(enumerated in detail hereinafter).

In aide to the above, it is pertinent to note the present method of
allotment followed by TANGEDCO, as provided in the petition at
paragraph no. 08 , wherein the adjustment of energy credit by the HT
Users, having Open Access and procuring power from multiple sources

is done in the following order:

IEX Power
ii. 379 Party power

ii. Captive Thermal Energ

v, Captive Solar power

V. Captive Wind energy without banking

vi. Wind energy with banking (due to the principle that Higher cost
ni

energy first and lower cost energy later so as to minimum the

payout for the unutilized quantum of energy)
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If there is any remaining consumption, then it will be adjusted in
TANGEDCO tariff

Captive Generating Plants are to be promoted under the scheme of
the Electricity Act, 2003 and Statutory Policies framed under it:

6. In the wholesome submissions made on behalf of the undersigned in the

present stakeholder comments, detailed emphasis is placed on the
scheme of the Electricity Act, 2003 and the statutory policies framed
thereunder which expressly call for the promotion of the concept of

“Captives”.

® SOR_of the Electricity Act. 2003 and various statutory policy

initiatives of the Government:

7. In furtherance to aforesaid, reference is drawn to the Statement of
Objects and Reasons (SOR) of the Electricity Act, 2003 wherein, one of
the main features of the Act is to delicense the generation of power and
to freely permit captive generation. The relevant extract of the SOR is

reproduced hereinbelow:

“4. The main features of the Bill are as follows: -

(i) Generation is being delicensed and captive generation is
being freely permitted. Hydro Projects would, need approval
of the State Government and clearance from the Central
Electricity Authority which would go into the issues of dam
safety and optimal utilization of water resources.”
(Underline supplied)

8. Further, reference may also be made to the National Electricity Policy,
2005 (NEP), National Tariff Policy, 2006 (NTP) and revised NTP, 2016.
The relevant extract of the NEP, 2005 is reproduced hereinbelow:
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National Electricity Policy, 2005

"5.2 GEN

ATION

5.2.2 The Government of India has initiated several reform
measures to create a favourable environment for addition
of new generating capacity in the country. The Electricity
Act 2003 has put in place a highly liberal framework for
generation. There is no requirement of licensing for
generation. The reguirement of techno-economic clearance
of CEA for thermal generation project is no longer there. For
hydroelectric generation also, the limit of capital
expenditure,

above which concurrence of CEA is required, would be
raised suitably from the present level. Captive generation
has been freed from all controls.

Captive Generation

5.2.24 The liberal provision in the Electricity Act, 2003 with
respect o setting up of captive power plant has been made
with a view to not only securing reliable, guality and cost-
effective power but also to facilitate creation of employment
opportunities through speedy and efficient growth of

incustry.

5.2.25 The provision relating to captive power plants to be
set up by group of consumers is primarily aimed at enabling
small and medium industries or other consumers that ma
not individually be in a position to set up plant of optimal
size in a cost-effective manner. It needs to be noted that
efficient expansion of small and medium industries across
the country would lead to creation of enormous employment
opportunities.

5.2.26 A large number of captive and standby generating
stations in India have surplus capacity that could be
supplied to the grid continuously or during certain time
periods. These plants offer a sizeable and potentially
competitive capacity that could be harnessed for meeting
demand for power. Under the Act, captive generators have
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access to licensees and would get access to consumers who
are allowed open access. Grid inter-connections for captive
generators shall be facilitated as per section 30 of the Act.
This should be done on priority basis to enable captive
generation to become available as distributed generation
along the grid. Towards this end, non- conventional energy
sources including co-generation could also play a role.
Appropriate commercial arrangements would need to be
instituted between licensees and the captive generators for
harnessing of spare capacity energy from captive power
plants. The appropriate Regulatory Commission shall
exercise regulatory oversight on such commercial
arrangements between captive generators and licensees
and determine tariffs when a licensee is the off-taker of
power from captive plant.”

(Underline supplied)

National Tariff Policy, 2006:

“6.3 Harnessing captive generation

Captive generation is an important means to making
competitive power available. Appropriate Commission
should create an enabling environment that encourages
captive power plants to be connected to the grid.

Such captive plants could inject surplus power into the grid
subject to the same regulation as applicable to generating
companies. Firm supplies may be bought from captive
plants by distribution licensees using the guidelines issued
by the Central Government under section 63 of the Act.

The prices should be differentiated for peak and off-peak
supply and the tariff should include variable cost of
generation at actual levels and reasonable compensation for
capacity charges.

Alternatively, a frequency based real time mechanism can
be used and the captive generators can be allowed to inject
into the grid under the ABT mechanism.




Wheeling charges and other terms and conditions for
implementation should be determined in advance by the

respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could alsc supply power to
non-captive users connected to the grid through available
transmission facilities based on negotiated tariffs. Such sale
of electricity would be subject to relevant regulations for
open access.”

(Underline supplied)

Revised National Tariff Policy, 2016:

"5.0 GENERAL APPROACH TO TARIFF

5.12 While it is recognized that the State Governments have
the right to impose duties, taxes, cess on sale or
consumption of electricity, these could potentially distort
competition and optimal use of resources especially if such
levies are used selectively and on a non-uniform basis.

In some cases, the duties etc. on consumption of electricity
is linked to sources of generation (like captive generation)
and the level of duties levied is much higher as compared
to that being levied on the same category of consumers who
draw power from grid. Such a distinction is invidious and
inappropriate. The sole purpose of freely allowing captive
generation is to enable industries to access reliable, quality
and cost-effective power. Particularl the provisions
relating to captive power plants which can be set up by

roup of consumers has been brought in recognition of the
fact that efficient expansion of small and medium industries
across the country will lead to faster economic growth and
creation of larger employment opportunities.

For realizing the goal of making available electricity to
consumers at reasonable and competitive prices, it is
necessary that such duties are kept at reasonable level.”

6.3 Harnessing captive generation

%
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Captive generation is _an important means to making
competitive power available. Appropriate Commission
should create an enabling environment that encourages
captive power plants to be connected to the grid.

Such captive plants could supply surplus power through grid
subject to the same regulation as applicable to generating
companies. Firm supplies may be bought from captive
plants by distribution licensees using the guidelines issued
by the Central Government under section 63 of the Act
taking into account second proviso of para 5.2 of this Policy.

The prices should be differentiated for peak and off-peak
supply and the tariff should include variable cost of

generation at actual levels and reasonable compensation for
capacity charges.

Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could also supply power to
non-captive users connected to the grid through available
transmission facilities based on negotiated tariffs. Such sale
of electricity would be subject to relevant regulations for
open access including compliance of relevant provisions of
rule 3 of the Electricity Rules, 2005.”

(Underline supplied)

9. It is impei'ative to note that the aforesaid policies issued by the Central
Government are statutory in nature. The said principle is laid down by
the Hon’ble Supreme Court in the judgment of Energy Watchdog v.
CERC reported in (2017) 14 SCC 80 (Please refer to Para 57). Further,
from the perusal of above provisions of the Statutory Policies issued
under the Act, it is quite evident that the intention of the legislature has

been to promote Captive Generation, and has stressed upon the
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Regulatory Commissicns to bring out the necessary promotional
parameters which incentivize Captive Generation in the country. As
such, the proposal of TANGEDCO to place all sort of CGPs at the end of
the priority list qua adjustment of drawl of power by Open Access
Consumer, would explicitly defeat the intent and mandate of the
abovementioned statutory Policies issued under the Electricity Act,

2003.

From the above, it is evident that one of the primary objects towards
the enactment of the Electricity Act, 2003 and the statutory policies
framed thereunder, is to promote captive generation of power.
However, the aforesaid proposal of TANGEDCO diluting the priority gua
various CGPs in their order of adjustment of energy drawal by Open
Access consumer, vanguishes the foregoing discussed intent under the
statutory policy framework. In fact, the same would render the concept
of captives as unviable, which would do viclence to the various

provisions of the Electricity Act (discussed hereinafter).

Statutory provisions under the Electricity Act envisaging

promotion of the captive sector:

That, the intent of the Legislature envisioning promotion of the captive
sector can be evidenced from a perusal of the following provisions under
the Electricity Act, 2003 viz. fourth proviso to Section 38 (2) (d), fourth
proviso to Section 39 (2} (d), fourth proviso to Section 40 (¢) and fourth
provise to Section 42 (2), which categorically provide for exemption
from levy of CSS upon the CGPs. The relevant extract of the said

provisions are reproduced hereinbelow:

N
[}
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“Section 38. (Central Transmission Utility and
functions): ~---

(2) The functions of the Central Transmission Utility shall be

(d) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or generating company on payment of the
transmission charges; or

(i) any consumer as and when such open access is
provided by the State Commission under sub-section (2) of
section 42, on payment of the transmission charges and a
surcharge thereon, as may be specified by the Central
Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy:

Provided further that such surcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as may
be specified by the Central Commission:

Provided also that the manner of payment and utilisation of
the surcharge shall be specified by the Central Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use.

Section 39. (State Transmission Utility and
functions):

(2) The functions of the State Transmission Utility shall be

(d) to provide non-discriminatory open access to its
transmission system for use by-

11
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(i} any licensee or generating company on payment of the
transmission charges; or

(it)y any consumer as and when such open access is provided
by the State Commission under sub-section (2) of section
42, on payment of the transmission charges and a
surcharge thereon, as may be specified by the State
Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy:

Provided further that such surcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as may
be specified by the State Commission:

Provided also that the manner of payment and utilisation of
the surcharge shall be specified by the State Commission:

Provided aiso that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrving the
electricity to the destination of his own use.

Section 40. (Duties of transmission licensees):
it shall be the duty of a transmission licensee -

(c) to provide non-discriminatory open access o ifs
transmission system for use by-

(i) any licensee or generating company on payment of the
transmission charges; or

(it) any consumer as and when such open access is provided
by the State Commission under sub-section (2) of section
42, on payment of the transmission charges and a
surcharge thereon, as may be specified by the State
Commission:
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Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy:

Provided further that such surcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as may
be specified by the Appropriate Commission:

Provided also that the manner of payment and utilisation of
the surcharge shall be specified by the Appropriate
Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use.

Section 42. (Duties of distribution licensee and open
access): ~--

(2) The State Commission shall introduce open access in
such phases and subject to such conditions, (including the
cross subsidies, and other operational constraints) as may
be specified within one year of the appointed date by it and
in specifying the extent of open access in successive phases
and in determining the charges for wheeling, it shall have
due regard to all relevant factors including such cross
subsidies, and other operational constraints:

Provided that 1[such open access shall be allowed on
payment of a surcharge] in addition to the charges for
wheeling as may be determined by the State Commission:

Provided further that such surcharge shall be utilised to
meet the requirements of current level of cross subsidy
within the area of supply of the distribution licensee:

Provided also that such surcharge and cross subsidies shall
be progressively reduced 2[***] in the manner as may be
specified by the State Commission:

13
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12.

13.

Provided also that such surcharge shall not be levigble in
case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use:

is

In terms of the foregoing, it is evidently clear that the Parliament while
enacting the Electricity Act, 2003 consciously provided concession to
CGPs/ Captive Users, who have established a captive generating plant
for carrying the electricity to the destination of his own use, by
exempting them from payment of any CSS. The aforesaid provisions of

law are starkly clear in this regard.

Implication of the proposal of TANGEDCO:

It is submitted that, if the proposal of TANGEDCO is accepted the

following implications shall envelop the captive industry in the State:

TANGEDCOQ has proposed to dis-incentivise all species of CGPs

&Y

existing in the State of Tamil Nadu by relegating them to the
bottom of the order of adjustment of power drawal by Open

Access consumers;

D. As discussed hereinbefore, the unwarranted conseguence of such
proposal would be that the entire jurisprudence envisaging
promotion of the captive sector would stand extinguished and

vitiated:

§

C. Such a consequence would also be in contravention of various
statutory policies of the Government, as well as the numerous
specific provisions under the Electricity Act, 2003, mandating and

providing such promotion and thrust;

14
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d. The proposal shall also lead to an anomaly, whereby in case, an
Open Access consumer drawing power from various sources
including CGPs, draws lesser power than its schedule, then the
CGPs being proposed to be placed at the bottom of the order of
adjustment list and given last priority for setting-off such power
drawn by the said Open Access consumer, would disincentivize an
Open Access Consumer from availing captive power, as the setoff
would result in adjustment of non-captive power thereby leaving
out the benefits of captive power at cheaper rates for the
consumer and exemption from CSS would stand nullified and
diluted;

e. The aforesaid situation is inevitable, as an Open Access Consumer
availing power from various sources including captive power
would never be in a position to accurately cater to its power
schedule in a time block, as there would always be a situation of

under drawal (apart from over drawal);

f. In such a scenario, an Open Access Consumer would be
discouraged to avail captive power all together in view of the
proposed priority list of TANGEDCO, which would also severely
hamper the growth and prejudice the captive industry in the
State; and

g. Accepting the proposal of TANGEDCO would also lead to a
situation where the State of Tamil Nadu would be swimming
against the currents, not being in line with the priority protocol

adopted by other States in the Country, wherein the captive sector

15



has been given weightage and priority in their order of adjustment

32 mi
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i4. In the view of the foregoing detailed submissions, it is the case of the

Undersigned that in order to preserve and fulfill the benevolent object
under the Electricity Act, 2003 and the Statutory Policies framed under
it, towards promotion of the captive sector especially in the State of
Tamil Nadu, that this Hon'ble Commission ought to consider the
following priority list qua the order of adjustment, thereby, proposing
the adjustment of energy draw! by an open access consumer from
different sources in the sequence of priority and be implemented for

each time block, upon adjustment of applicable losses:

(a) Captive Thermal Generating Plant

(b) Captive Renewable Generating Plant

(c) Renewable Energy Generators

(d) Banked Energy

(e) Long term third party

(f) Medium term third party

(g} Short term inter-State open access including power
exchange transactions

(g) Short term intra — State third party.

In addition to the above, it is also submitted that TANGEDCO while

2N
L

attempting to introduce a completely new system for adjustment of
energy drawal by the Open Access Consumers under the present

Petition, it is taking a discriminatory view in the matter of allowing Open

16
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Access as per its whims and fancies, without any substantial or cogent
reasoning.

The only purported reason on the basis of which TANGEDCO has
proposed to present the aforesaid adjustment priority is that it is

suffering alleged losses as per the current priority list.

16. In this regard, reference is made to the table provided hereinbelow
demonstrating the fact that TANGEDCO at present is not incurring any

losses at all:
Sl. Source of Nature of Revenue | Revenue
No. | Power earned by
TANGEDCO
with no

efforts/Unit

1. I EX / | Cross Subsidy | Rs. 1.67 +

Exchange Surcharge / 0.70 + 0.36
Power Additional = Rs.2.73

Surcharge / Intra

State OA Charges

2. Third Party Cross Subsidy | Rs. 1.67 +

Power Surcharge / 0.70 + 0.36

17
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Additional = Rs.2.73

Surcharge / Intra

State OA Charges

3. Bilateral Power | Cross Subsidy | Rs. 1.67 +
Surcharge / 0.70 + 0.36
Additicnal = Rs.2.73

Surcharge / Intra

State OA Charges

4. Due to Banking | Banking Charges @ | 0.97

o) =
of Wind Power | 1470 ©Of

the units banked

Total revenue to TANGEDCO while Rs. 1.67 +

oy

the G captive user banks the  0.70 +

wind energy and goes for IEX / 0.36 +0.97 =

Third Party/ Bilateral Power. Rs.3.70

In view of the details enumerated hereinbefore, it is clearly evident that
the present system of adjustment being followed in the State of Tamil
Nadu is benefitting TANGEDCO to the extent of Rs.3.70/ Unit even
without infusion of any extra investment on its part. Therefore, the
allegation of losses raised by TANGEDCO in the present Petition, is

baseless, bereft of any merits and deserves rejection at the outset. In

18
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17.

18.

fact, the very foundation of the proceedings initiated by TANGEDCO falls
face-first in view of the above data.

In furtherance, the intention of TANGDCO behind proposing such cryptic
and flawed methodology qua adjustment of energy drawal by open
access consumers is only to create unnecessary hindrance and trouble
to the Open Access Consumers, from continuing to avail the present
system of Priority of Adjustment. In fact, it is apparent that TANGEDCO
is leaving no stone unturned to discourage the growth and operations of
the captive sector in the State of Tamil Nadu. Therefore, the petition
fails to demonstrate sufficient cause of action and instead reveals the
ulterior motive of the State DISCOM, wherein the purpose of preferring
the same is to prejudicially affect the interest of the open access
consumers and the captive thermal generators plants in the State of
Tamil Nadu.

In furtherance to the above, a profitable reference is made to the
judgment of the Hon'ble APTEL dated 28.11.2018 passed in Appeal No.
366 of 2015, whereby the Hon’ble APTEL categorically settled the law
with regard to Priority of Adjustment by holding that any firm thermal
power needs to be first adjusted over the in-firm power from Renewable
Sources. The relevant extract okf the said order is reproduced

hereinbelow:

"43. Itis significant to note that, the concept of banking has
been introduced for the sole purpose to encourage
generation of electricity through renewable sources
available in the state and utilize it when needed. Since,
renewable sources of energy are not available at all hours
of the time and in order to maintain efficient supply of
power, the consumers are supplied electricity generated
from conventional sources of energy. It is mandatory for all

19
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consumers to consume a percentage of their total
consumption as fixed by the Appropriate Commission from
renewable sources of energy. However, irrespective of
whether the set target is achieved or not the distribution
licensee cannot force the consumers to continue to use the
power generated through renewable sources of energy first.
It is at this point of time when the banking provisicn
becomes operative and the distribution licensees is reguired
to bank the energy and supply it in the time of need. It is
the case of the second Respondent that other distribution
licensee such as TATA Power Co. Litd. and Reliance
Infrastructure Limited have their procedure in line with the
Open Access Regulations, 2016, wherein the scheduled
power (Firm) is credited before the non-scheduled power.
This is for the sole reason that scheduled firm power cannot
be stored. It is pertinent to note that, since Regulation 20
of the Open Access Regulations, 2016 only deals with
banking of renewable energy and not conventional energ

it is implied that conventional energy needs to be adiusted
first. Since, the second Respondent, being a captive
consumer, the captive supply needs to be adjusted prior to
the rest of the sources from the total consumption. Besides,
the captive power in the present case is schedulable and
firm conventional power while the renewable energy is non-
firm and must run. Therefore, if conventional power is not
consumed first the same may lapse leading to great
financial losses. Taking a balanced approach keeping in view
the obiect and reasons of the Electricity Act and relevant
Regulations  which are applicable to the facis and
circumstances of the case, the first Respondent/State
Reqgulatory Commission has rightly justified in passing the
impuaned Order. Therefore, we are of the considered view
that the learned counsel for the Appeliant/MSEDCL has
utterly failed to make out any case to point out any error
illegality _or legal infirmity or perversity in the impugned
Order passed by the first Respondent/State Regulator

Commission, Mumbai. Hence, we hold that the instant
Appeal filed by the Appellants, is liable to be dismissed as
devoid of merits. According! we answered the [ssue
against the Appellant.”

(Underline supplied)
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19.

In view of the above settled position of law, it is evident that the issue
pertaining to priority list for adjustment of energy drawal by open access
consumers is already crystallised to the effect that any firm thermal
power needs to be first adjusted over the in-firm power from Renewable
Sources and this legal mandate cannot be deviated from by this Hon'ble
Commission in the manner being proposed by TANGEDCO in its priority
list for adjustment of energy drawal by open access consumers.

Therefore, the present Petition lacks merits and deserves to be rejected.

Wrongful Prioritization of Power Exchange:

20.

It is submitted that TANGEDCO by proposing before this Hon'ble
Commission that the power procured by Open Access Consumers from
Power Exchange should be accorded the top priority in the order of

adjustment, has completely failed to consider the following points:

a) That, power being traded at the power exchange is procured at
cheaper rates on short-term basis:

b) The entire framework of power exchange is opportunistic in nature

when compared with other sources of power;

C) The settlement order qua power procured from exchange can
never be equated and it would always be at a lower pedestal, when
compared to crystallised bi-lateral contracts executed for sourcing

of power like done in a captive arrangement;

d) The monthly energy adjustment being made to the HT Users
should be prioritised based on their type of Open Access availed.

The interstate collective / bilateral transactions should be adjusted

21
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in 15 minutes block wise instead of being adjusted in a slot wise

monthly cumulative manner;

e) That, it is pertinent to note that DSM Regulations are not
implemented in the State of Tamil Nadu for Intrastate OA
ransactions. As such, for interstate transactions, 15 minutes
block wise adjustments ought to be carried out in accordance with
the aforesaid CERC Regulations. As the collective transaction at
the power exchange are always carried out under short-term Open
Access, therefore, the energy transacted and purchased from such

Exchange ought to be adjusted in least priority: and

) The consideration of IEX power must be on least priority basis
while calculating adjustments for the purpose of energy

adjustment

Methodology formulated by other States qua adjustment of Ener
Drawal by Open Access Consumers, which ought to act as a guiding
beacon in the present case:

P
P

At the outset, it is submitted that at present, there are no requisite
Regulations promulgated by this Hon'ble Commission or orders issued
therein, governing the facets of adjustment order gua energy drawal
mandated to be followed by the Open Access Consumer in the State of
Tamil Nadu. In fact, there is no clarity on this aspect, and the practice
followed by TANGEDCO for allocating priority to such adjustment order

is completely done as per its own accord, volition and desire.

Z2. In this context, the Undersigned places reference to the extant

regulations prevailing in the State of Maharashtra viz. MERC

(Distribution Open Access) (First Amendment) Regulations, 2019. Under

22



A
1=

e

i

TAMIL NADU POWER PRODUCERS ASSOCIATION

No. 6 Sardar Patel Road, Guindy, Chennai-600032, Ph: 044-421 08852, E: Mail: tnppa2004@gmail.com

23.

the said Regulations, the promotional mandate of the Electricity Act,
2003 and the Statutory Policies framed under it qua CGPs has been

amply provided for by giving them the requisite priority. The relevant
extract is reproduced hereinbelow:

"14.10. Priority for adjustment of energy credit:

The priority for adjustment of energy drawl by an open
access consumer from different sources shall be as per the
fcllowing sequence of reducing priority and shall be
implemented for each time block, upon adjustment of
applicable losses.

(a) Renewable Energy Generators

(b) Captive Generating Plant
(c) Banked Energy

(d) Long term Bilateral purchase

(&) Medium term open access

(f) Short term inter-State open access including power
exchange transactions

(¢) Short term intra - State Open access

(k) Distribution Licensee

Provided that in case of energy credit from more than one
source from the similar category shall be adjusted on pro-
rata basis of the contracted generation capacity from such
source.”
In addition to the above, it is also relevant to note that other State
Comrmissions have also enacted similar provisions under their open
access regulations whereby, the renewable energy generators along
with CGPs are given priority qua the energy adjustment. In this regard,
reference be made to the following regulations:

23
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a) Rajasthan Electricity Regulatory Commission (Terms and
Conditions for Open Access) Regulations, 2016

“25. Adjustment of Energy

(1) The priority of adjustment of energy drawal by an open
access consumer from different sources shall be as per the
following sequence of reducing priority and shall be
implemented for each time block:

(i) Renewable power generation;

(i) CPP;

(ill) Banked Energy to be settled in 15 min time block
=Banked energy available at the end of previous month in
KWh / (96-time blocks* Actual no. of days in current
month};

{(iv) Long Term Bilateral purchase;

(v) Medium Term Open Access;

(vi) Short term inter-State open access inciuding Power
Exchange Transaction;

{vii) Short term intra-State open access;

IS

(viit) Distribution Licensee.”

b) Assam Electricity Regulatory Commission (Terms and
Conditions for Open Access) Regulations, 2018

“32. Adjustment of Energy

32.1 The priority of adjustment of energy drawal by an open
access customer from different sources shall be as per the
following seguence of reducing priority and shall be implemented
for each time block:

(i} Renewable power generation;
(ii) CPP;

24
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(iif) Banked Energy to be settled in defined time block;

(iv) Long Term Bilateral purchase;

(v) Medium Term Open Access;

(vi) Short term inter-State open access including Power
Exchange Transaction;

(vii) Short term int-a-State open access;

(viii) Distribution Licensee.”

In view of the above detailed submissions, it is urged before this Hon'ble
Commission that the proposal put forth by TANGEDCO be rejected, as
the same attempts to undermine the legislative mandate of the
Electricity Act, 2003 and the importance the Act places on the aspect of
generation of electricity being delicensed and CGPs bringing in a more
competitive environment to the sector. Most importantly, the thrust
given by the said Act to the CGPs cannot be diluted by the state DISCOM

in such a manner.

Therefore, the suggestions forwarded by the undersigned in Para 14
above by way of the present comments be considered and accepted by

this Hon'ble Commission and suitable orders be passed in this regard.

K 3K K KK 3K 3K 3k 3k 3k ok 5K KK koK sk k
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S. Narayanaswamy,

Former Member (Generation),

Ramana Shree,

Old 12, New 10/1, Anandan Street,

T. Nagar, Chennai — 600 017. Ph.098400 97512.

The Chief Financial Controller (Revenue),

Tamil Nadu Electricity Generation and Distribution Corporation
7™ Floor, NPKRR Maligai,

144, Anna Salai,

Chennai — 600 002

Date 29nd July 2021.
Dear Sir,

Sub:- - Netification on TANGEDCO petition MP 24 of 2021 08-06-2021, calling
for comments on order on the Petition Calling for Comments on “Adjustment
among various sources of open access energy against HT Consumption” —
comments and suggestions- submitted.

Ref:- TNERC Notification dated 08-07-2021.

As notified by Honorable Tamil Nadu Electricity Regulatory Commission<in its order
dated 08-07-2021, I enclose herewith my comments and suggestions on the notification
of TNERC calling for comments on “Adjustment among various sources of open
access energy against HT Consumption” for the kind consideration of the

Honorable Commission.
I kindly request Honorable Commission to consider the suggestions please.

Yours truly,

S. Narayanaswamy.

Encl: Comments in duplicate with a soft copy by e mail.

&)



COMMENTS ON THE CONSULTATIVE PAPER OF THE HONORABLE TAMIL
NADU ELECTRICITY REGULATORY COMMISSION ORDER ON PETITION MP 24
OF 2021 DATED 08-07-2021 CALLING FOR COMMENTS ON “ADJUSTMENT
AMONG VARIOUS SOURCES OF OPEN ACCESS ENERGY AGAINST HT
By §. Narayanaswamy.

I Kindly submit my para-war comments on the consultative paper of the Honorabie
Tamil Nadu Electricity Regulatory Commission order on the paper MP 24/2021 dated
08-07-2021 calling for comments on “Adjustment among various sources of open
access energy against HT Consumers” and pray for the kind consideration of the
Honorable Tamil Nadu Electricity Regulatory Commission.

1. Preambile.

Before going into the minor point of adjustment of open access energy against HT
Consumers, 1 would like to touch upon the major point of reformation in Tariff of
TANGEDCO to addresds this minor point. TNEB was formed in July 1957 and from that
date onwards, one simple guestion asked by several economists is “Is the Board a
Commercial Organization or Social Service organization”. This question is still to be
answered.

Clause 42 (1) of Electricity Act 2003 stipulates that ™It shall be the duty of the Licensee
,,,,,, an efficient, coordinated and economical distribution system in his area of supply...”
Clause 42(2) stipulates about conditions on which open access shall be granted, but
Surcharge and Cross Subsidy are eliminated in due course.

Clause 61 ( C) ask for encourage competition, efficiency, economical use of resources,
(g) the tariff progressively reflects the cost of supply of electricity and also
reduces and eliminates cross subsidies.

Clause 86. 2. (i) states that Commission shall advise promotion of competition,
efficiency and economy in activities of the electrical industry.

It ius time that Board takesaction to address these clauses of the ACT.

The average cost of generation including power purchase in 2016-17 works out to Rs.
5.85 per unit (Tariff order 1 of 2017 Page 292). What right Board has got to sell energy
below this cost to consumers. In my opinion, considering the directions given in the
Electricity Act 2003, Board has no right to sell energy below this average cost of its
energy and say that Board is running into loss is meaningless. Please read para 5.7.24
of the Tariff order on Page 301 in this regard. T suggest to immediately submit tariff
revision proposal in which none of the tariff shall be below the cost of generation and



.

distribution. If Tamil Nadu Government wants reduced tariff to poor people, let it
subsidise to that extent. First Board shall prove to be a commercial organization.

The Tariff was revised in TO No. 1 of 2017 dated 11-08-2017 with the condition in para
1.8.1 that the Generation and Retail Tariff contain in this order will be valid until issue
of next Order. This is itself is against the Act. As per clause 64.1. (6) of the Act, “a tariff
order shall, unless amended or revoked, continue to be in force for such period as may
be specified in the tariff order. The phrase “untill isssue of next order “ is not a “period
as specified in the tariff order”. I humbly suggest to submit proposal for revision of
tariff immediately to reflect the current situation and take remedial measures to avoid
loss to Board. On a review, all other states have submitted proposal for the year 2021-
22 and got approved by their Commission.

The HT tariff to Industries in Tamil nadu and other nearby states is as below.

S. | State Demand Charge | Unit Cost of | Remarks
No in Rs. per KVA energy in Rs.

1. | Tamil Nadu 350 6.35

2. | Maharastra 411 7.02

3. | Karnataka 250 7.75

4, Madhya Pradesh 350 7.55

5. Kerala 1350 4.10

6. | Andhra Pradesh 475 7.30

7. | Telangana 390 6.65

It may please be seen that the industrial tariff is low in Tamil Nadu compared to other
states around us. Then why HT industries go in for other sources of power than from
Board. Any industry will go in for cheaper energy to survive in the market than making
profit. I suggest to TANGEDCO to immediately submit Tariff Revision proposal raising
the Demand Charge by Rs.150/- to Rs.500 per KVA and reduce the unit charge by Rs.
one to Rs.5.35/-. This will prevent industries to go in for private power. In my opinion,
there will nor be any loss to board in this regard by this increase in Demand Charge and
reduction in Unit charge.

2. Fixing priority.
Regarding fixing priority among various private and captive power, I humbly suggest to
Commission that the priority may be fixed in the order as below:



a} Captive wind Generation,

b} Captive Solar generation

¢} Captive Thermal Generation.
d) 3" Party Power

e} IEX.

As industries are owning Captive Power units, that shouid have the top priority as it is
their own generation and should have the first option. Anything over and its own
generation can be bought from various sources including TANGEDCO. With a view to
encourage renewable energy sources, I suggest that let wind and solar have top
priority. Further wind energy is having Must Run status. However, they have to satisfy
51% consumption of Captive Generation and hence let Captive Generation have the
first priority. Normally Industries go in for long term purchse agreement for 3™ party
power and hence that can have the next priority. IEX Power purchase power is an
opportunistic purchase based on the price and shall have the last priority.

Regarding adjustment of wind energy between Banking and non-banking units, non-
banking units shall have the priority. This is suggested to avoid lapsing of the units. All
adjustments can be on slot basis only.

But I am to bring it to the kind knowledge of the Commission and TANGEDCO that
"Open Access” was discussed in Para 5.9.1, 5.10.2 and 5.12.1 of the Tariff order TO-1
of 2017 and fixing priority of open access energy by any addition, correction or
amendment will be treated as amendment to Tariff Order and violative of Tariff Fixing
Principle.

I would humbly suggest to have this implimented in the next tariff revision rather than
issueing a separate order by immediately submirtting Tariff Petition to the Commission.

3. Conclusion.
I kindly request to consider the above suggestions for implimentation and orders.

S. Narayanaswamy.
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TULSYAN NEC LTD STEEL
T Tested. Trusted.
No.TULSYAN/MP24 of 2021 /COMMENTS 30.7.2021
To

The Financial Controlier/Revenue
TANGEDCO, NPKKR Maligai,
144, Anna Salai, Chennai-600 002

Subject: Comments on behalf of Tulsyan NEC Ltd. to the Public
Notice dated 08-07-2021 inviting suggestions/ objections on the
Petition filed by TANGEDCO being Petition No. 24 of 2021 before
the Ld. Tamil Nadu Electricity Regulatory Commission (“TNERC")
seeking fixation of adjustment priority among various sources of
Open Access energy against HT consumption

Ref: Hon’ble TNERC Notice Dt.08-07-2021 webhosted petition to
invite public comments on the M.P.No. 24 of 2021

Dear Sir,

This is with reference to the above subject, wherein the Ld. Tamil Nadu
Electricity Regulatory Commission, by way of web-hosting the Petition
filed by TANGEDCO being Petition M.P. No. 24 of 2021 on 08-07-2021
invited suggestions/ objections of the stakeholder on the priority list
proposed by TANGEDCO for adjustment of energy drawal by Open Access
consumers in the State of Tamil Nadu.

Therefore, in terms of the foregoing, Tulsyan being a Stakeholder on
account of being a Captive Generating Company submits its comments to
§ the Petition M.P. No. 24 of 2021, for the consideration of the Ld. TNERC.,
as enclosed in ANNEXURE-1

This is submitted for your kind consideration.

Yours faithfully, :
For Tulsyan NEC Ltd., S

(D. Eswaramoorthy)
General Manager

Encl.: as above.
Registered Office: Apex Plaza, 1st Floor, No.3, Nungambakkam High Road, Chennai - 600 034, Tamil Nadu.

Ph: +9144 6199 1060/ 6199 1045, Fax : +91 44 6199 1066 [ Email : info@tulsyannec.in | www.tulsyannec.in
GSTIN 33AABCT3720E1ZW | CIN L28920TN1947PLC007437
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ANNEXURE-1

1. That, Tamil Nadu Generation and Distribution Corporation Limited
(TANGEDCO) has filed a Miscellaneous Petition being MP No. 24 of
2021 before this Hon’ble Commission urging it to fix the adjustment
priority amongst various sources of Open Access energy against HT ‘
consumption. The said petition is placed in public domain by way of
web-hosting, seeking objections/ suggestions/ comments from the
stakeholders at large. The undersigned is therefore filing its
objections/ suggestions/ comments for consideration by this Hon’ble

Commission.

2. In this regard, it is submitted that TANGEDCO has prayed for
issuance of requisite guidelines on sequence of adjustment, to be
adhered amongst various open access sources, while taking into
consideration, various financial aspects viz. open access charges,

Cross Subsidy Charges (CSS), etc., leviable for these adjustments.

TANGEDCO has in fact contended that this Hon’ble Commission has
generously granted concessions to Renewable Energy (RE)
generators qua Open Access charges, as well as CSS and also
extended banking facility for the Wind Energy Generators (WEGSs).
As a result of these concessions, TANGEDCO is facing a negative
impact on its financials. '
In view of the above, TANGEDCO has sought a clear order of adjustment,
so as to streamline the adjustment of energy wheeled/ purchased from
different sources by the HT Consumers under Open Access. For this,
TANGEDCO has provided a sequence of adjustment before this Hon'ble

Commission, wherein the order of priority proposed by it, is formulated on

the basis of the Open Access charges and CSS




leviable gua the Open Access sources, which defeats the scheme

and intent of the Electricity Act, 2003.

In terms of the foregoing, it is submitted that the said priority list
proposed by TANGEDCO is divided into two categories viz. captive
and non-captive and the same is reproduced hereinbelow for ready
reference of this Hon'ble Commission (however, the undersigned is

only concerned with the proposed category of captive powery:

Non-Captive Category:

IEX Power
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3" party from thermal generator

0
[EV R S}

y
® party from solar generator

o

3 party from wind energy generator

3™ party from bagasse generator

o o

3rd party from biomass generator

I

Captive Category:

a. Biomass {75% payment for surplus units)

oy

Wind energy with banking (Higher cost first and lower cost
later}

Wind energy without banking (Higher cost first and lower

gl

cost later) (75% payment for surplus units)
d. Solar power (Higher cost first and lower cost 75% payment

for surplus units)

D

Bagasse co-gen (surplus units lapsed)

f. Thermal energy (surplus units lapsed)

)

K.,




—_ %

As such, if the aforesaid proposal of TANGEDCO, prioritizing the
order of adjustment (in the State of Tamil Nadu) is accepted by this
Hon’ble Commission, then the same would contravene and violate
the legisiative framework of the Electricity Act, 2003 (readwith
various statutory policy documents, issued thereunder from time to
time) which categorically emphasizes on impetus and thrust to be
accorded to the captive sector in the country. In fact, such proposal
would be detrimental to the sacrosanct object envisioned under the
Electricity Act, 2003 qua promotion of the captive sector, and,
therefore, it would lead to stagnation and rot in the captive
industry, in the State of Tamil Nadu (enumerated in detail

hereinafter).

Current Allotment Method for Adjustment of Energy Credit:

5. In aide to the above, it is pertinent to note the present method of
allotment followed by TANGEDCO, as provided in the petition at

paragraph no. 08 , wherein the adjustment of energy credit by the.

HT Users, having Open Access and procuring power from multiple

sources is done in the following order:

i IEX Power

ii. 3" Party power

ifi. Captive Thermal Energy

iv.  Captive Solar power

V. Captive Wind energy without banking

vi. Wind energy with banking (due to the principle that Higher
cost energy first and lower cost energy later so as to

minimum the payout for the unutilized quantum of energy)
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If there is any remaining consumption, then it will be adjusted
in TANGEDCO tariff
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6.

in the wholesome submissions made on behalf of the undersigned
in the present stakeholder comments, detailed emphasis is placed
on the scheme of the Electricity Act, 2003 and the statutory policies
framed thereunder which expressiy call for the promotion of the

concept of "Captives”.

SOR of the Ei@@i’ﬁ’@éi‘v Aict, 2003 and various statutory policy
initiatives of the Government:

In furtherance to aforesald, reference is drawn to the Statement of
Objects and Reasons (SOR) of the Electricity Act, 2003 wherein, one
of the main features of the Act is to delicense the generation of
power and o freely permit captive generation. The relevant extract

of the SOR is reproduced hereinbelow

“4. The main features of the Bill are as foliows: -~

(17 Generation is being delicensed and captive
generation is being freely permitted. Hydro Projects
would, need approval of the State Government and
clearance from the Central Electricity Authority which
would go into the issues of dam safety and optimal
utilization of water rescurces.”

{Underiine supplied)

Further, reference mav aliso be made to the National Electricity
Policy, 2005 (NEP), National Tariff Policy, 2006 (NTP) and revised
NTP, 2016. The relevant extract of the NEP, 2005 is reproduced

hereinbelow:
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National Electricity Policy, 2005
"5.2 GENERATION

5.2.2 The Government of India has initiated several
reform measures to create a favourable environment for
addition of new generating capacity in the country. The
Electricity Act 2003 has put in place a highly liberal
framework for generation. There is no requirement of
licensing for generation. The requirement of techno-
economic clearance of CEA for thermal generation
project is no longer there. For hydroelectric generation
also, the limit of capital expenditure,

above which concurrence of CEA is required, would be
raised suitably from the present level. Captive
generation has been freed from all controls.

Captive Generation

5.2.24 The liberal provision in the Flectricity Act, 2003
with respect to setting up of captive power plant has
been made with a view to not only securing reliable,
quality and cost- effective power but also to facilitate
creation of employment opportunities through speedy
and efficient growth of industry.

5.2.25 The provision relating to captive power plants to
be set up by group of consumers is primarily aimed at
enabling small _and medium_industries or other
consumers that may not individually be in a position to
set up plant of optimal size in a cost-effective manner.
It needs to be noted that efficient expansion of small
and medium industries across the country would lead to
creation of enormous employment opportunities.

5.2.26 A large number of captive and standby generating stations in India
have surplus capacity that could be supplied to the grid continuously or

during certain time periods. These plants offer a sizeable and potentially

competitive capacity that could be harnessed for meeting

&




demand for power. Under the Act, captive generators
have access to licensees and would get access {0
consumers who are allowed open access. Grid inter-
connections for captive generators shall be facilitated as
per section 30 of the Act. This should be done on
priority basis to enable captive generation to become
available as distributed generation along the grid.
Towards this end, non- conventional energy sources
including co-generation could also play a role.
Appropriate commercial arrangements would need to be
instituted between licensees and the captive generators
for harnessing of spare capacity energy from captive
power plants. The appropriate Regulatory Commission
shall exercise reguiatory oversight on such commercial
arrangements between captive generators and licensees
and determine tariffs when a licensee is the off-taker of
power from captive plant.”

(Underiine supplied)

National Tariff Policy, 2006:

6.2 Harnessing captive generation

Captive generation is an important means to makin

competitive power available. Appropriate Commission
should create an enabling environment that encourages
captive power nlants to be connected to the grid.

Such captive plants could inject surplus power into the
grid subject to the same regulation as applicable to
generating companies, Firm supplies may be bought
from captive plants by distribution licensees using the
guidelines issued by the Central Government under
saction 63 of the Act.

The prices should be differentiated for peak and off-
peak supply and the tariff should include variable cost
of generation at actual levels and reasonable
compensation for capacity charges.

Alternatively, a frequency based real time mechanism
can be used and the captive generators can be aliowed
to inject into the grid under the ABT mechanism.
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Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could also supply power
to non-captive users connected to the grid through
available transmission facilities based on negotiated
tariffs. Such sale of electricity would be subject to
relevant regulations for open access.”

(Underline supplied)

Revised National Tariff Policy, 201 6:
"5.0 GENERAL APPROACH TO TARIFF

5.12 While it is recognized that the State Governments
have the right to impose duties, taxes, cess on sale or
consumption of electricity, these could potentially
distort competition and optimal use of resources
especially if such levies are used selectively and on a
non-uniform basis.

In some cases, the duties etc. on consumption of
electricity is linked to sources of generation (like captive
generation) and the level of duties levied is much
higher as compared to that being levied on the same
category of consumers who draw power from grid. Such
a distinction is invidious and inappropriate. The sole
purpose of freely allowing captive generation is to
enable industries to access reliable, quality and cost-
effective power. Particularly, the provisions relating to
captive power plants which can be set up by group of
consumers has been brought in recognition of the fact
that efficient expansion of small and medium industries
across the country will lead to faster economic growth
and creation of larger employment opportunities.

For realizing the goal of making available electricity to
consumers at reasonable and competitive prices, it is
necessary that such duties are kept at reasonable
level.”




ES

6.2 Harnessing captive generation

Captive generation is an important means to making
competitive power available. Appropriate Commission
should create an enabling environment that encourages
captive power plants to be connected to the grid.

Such captive plants could supply surplus power through
grid subject to the same regulation as applicable to
generating companies. Firm supplies may be bought
from captive plants by distribution licensees using the
guidelines issued by the Central Government under
section 63 of the Act taking into account second proviso
of para 5.2 of this Policy.

The prices should be differentiated for peak and off-
peak supply and the tariff should include variable cost
of generation at actual levels and reasonable
compensation for capacity charges.

Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could alsc supply power
to non-captive users connected -tc the grid through
available transmission facilities based on negotiated
tarifis. Such sale of electricity would be subject to
relevant regulations for open access including
compliance of relevant provisions of rule 3 of the
Electricity Rules, 2005.7

(Underiine supplied)

It is imperative to note that the aforesaid policies issued by the Central
Government are statutory in nature. The said principle is laid down by the
Hon'ble Supreme Court in the judgment of Energy Watchdog v. CERC
reported in {(2017) 14 SCC 80 (Please refer to Para 57). Further, from the

perusal of above provisions of the Statutory Policies issued

g .
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9. under the Act, it is quite evident that the intention of the legislature
has been to promote Captive Generation, and has stressed upon the
Regulatory Commissions to bring out the necessary promotional
parameters which incentivize Captive Generation in the country. As
such, the proposal of TANGEDCO to place all sort of CGPs at the end
of the priority list qua adjustment of drawlvof power by Open Access
Consumer, would explicitly defeat the intent and mandate of the
abovementioned statutory Policies issued under the Electricity Act,
2003.

10. From the above, it is evident that one of the primary objects
towards the enactment of the Electricity Act, 2003 and the statutory
policies framed thereunder, is to promote captive generation of
power. However, the aforesaid proposal of TANGEDCO diluting the
priority qua various CGPs in their order of adjustment of energy
drawal by Open Access consumer, vanquishes the foregoing
discussed intent under the st'atutory policy framework. In fact, the
same would render the concept of captives as unviable, which would
do violence to the various provisions of the Electricity Act (discussed

hereinafter).

° Statutory provisions under the Electricity Act envisaging

promotion of the captive sector:

That, the intent of the Legislature envisioning promotion of the captive

sector can be evidenced from a perusal of the following provisions under

the Electricity Act, 2003 viz. fourth proviso to Section 38 (2) (d?, fourth
proviso to Section 39 (2) (d), fourth proviso to Section 40 (c¢) and fourth

proviso to Section 42 (2), which categorically provide
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for exemption from levy of CSS upon the CGPs. The refevant extract

of the said provisions is reproduced hereinbelow:

“gection 38. (Central Transmission Utility and
functions}: ----

(2) The functions of the Central Transmission Utility
shall be -

(d) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or generating company on payment of
the transmission charges; or

(i) any consumer as and when such open access is
provided by the State Commission under sub-section
(2) of section 42, on payment of the transmission
charges and a surcharge thereon, as may be specified
bv the Central Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the reguirement of current level
cross-subsidy:

Provided further that such surcharge and <cross
subsidies shall be progressively reduced 1[***] in the
manner as may be specified by the Central
Commission:

Provided also that the manner of payment and
utilisation of the surcharge shall be specified by the
Central Commission:

Provided also that such surcharge shall not be leviable

in case open access is provided to a person who has

established a captive generating plant for carrying the

electricity to the destination of his own use.

Section 39. (State Transmission Utility and
functions):

ST
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(2) The functions of the State Transmission Utility shall
be -

(d) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or generating company on payment of
the transmission charges; or

(if) any consumer as and when such open access is

provided by the State Commission under sub-section
(2) of section 42, on payment of the transmission
charges and a surcharge thereon, as may be specified
by the State Commission:

Provided that such surcharge shail be utilised for the
purpose of meeting the requirement of current level
cross-subsidy:

Provided further that such surcharge and cross
subsidies shall be progressively reduced 1[***] in the
Mmanner as may be specified by the State Commission:

Provided also that the manner of payment and
utilisation of the surcharge shall be specified by the
State Commission:

Provided also that such surcharge shall not be leviable
in_case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use.

Section 40. (Duties of transmission licensees):
It shall be the duty of a transmission licensee -

(c) to provide non-discriminatory open access to its
transmission system for use by-

) any licensee or generating company on
payment of the transmission charges; or
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(i) any consumer as and when such open access is
provided by the State Commission under sub-section
(2) of section 42, on payment of the transmission
charges and a surcharge thereon, as may be specified
by the State Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level
cross-subsidy:

Provided further that such surcharge and cross
subsidies shall be progressively reduced 1[***] in the
manner as mav be specified by the Appropriate

Commission:
2T

Provided also that the manner of payment and
utilisation of the surcharge shall be specified by the
Appropriate Commission;

Provided also that such surcharge shall not be leviable
in case open access is provided to a person who has
established a captive generating plant for carrving the
electricity to the destination of his own use.

Section 42. (Duties of distribution licensee and
open access): -—-

(2) The State Commission shall introduce open access
in such phases and subject to such conditions,
(including the cross subsidies, and other operational
constraints) as mav be specified within one year of the
appointed date by it and in specifying the extent of
open access in successive phases and in determining

‘the charges for wheeling, it shall have due regard to all

relevant factors including such cross subsidies, and
other operational constraints:

Provided that i[such open access shall be allowed on
payment of a surcharge] in addition to the charges for
wheeling as may be determined by the Siate
Commission:

[ ~

Y
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Provided further that such surcharge shall be utilised to
meet the requirements of current level of cross subsidy
within the area of supply of the distribution licensee:

Provided also that such surcharge and cross subsidies
shall be progressively reduced 2[~**] in the manner as
may be specified by the State Commission:

Providad also that such surcharge shall not be leviable
in_cas= open access is provided to a person who has
established a captive generating plant for carryving the
electricity to the destination of his own use:

"

In terms of the foregoing, it is evidently cleaf that the Parliament
while enacting the Electricity Act, 2003 consciously provided
concession to CGPs/ Captive Users, who have established a captive
generating clant for carrying the electricity to the destination of his
own use, by exempting them from payment of any CSS. The

aforesaid provisions cf law are starkly clear in this regard.

Implication of the proposal of TANGEDCO:
It is submitted that, if the proposal of TANGEDCO is accepted the

following implications shall envelop the captive industry in the
State:

a. TANGEDCOQO has proposed to dis-inzentivise all species of CGPs
existing in the State of Tamil Nadu by relegating them to the
bottom of the order of adjustment of power drawal by Open

Access consumers;

As discussed hereinbefore, the unwarranted consequence of such
prcposal would be that the entire jurisprudencs envisaging
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a. promotion of the captive sector would stand extinguished and

vitiated;

b. Such a conseguence would also be in contravention of varicus
statutory policies of the Government, as well as the numerous
specific provisions under the Electricity Act, 2003, mandating

and providing such promotion and thrust;

¢

The proposal shall also lead to an anomaly, whereby in case,
an Open Access consumer drawing power from various
sources including CGPs, draws lesser power than its schedule,
then the CGPs being proposed to be placed at the bottom of
the order of adjustment list and given last pricrity for setling-
off such power drawn by the said Open Access consumer,
would disincentivize an Open Access Consumer from availing
captive power, as the setoff would result in adjustment of
non-captive power thereby leaving out the benefits of captive
power at cheaper rates for the consumer and exemption from

CSS would stand nullified and diluted;

d. The aforesaid situation is inevitable, as an Open Access
Consumer availing power from various socurces including
captive power would never be in a position to accurately cater
to its power schedule in a time block, as there would always

be g situation of under drawal (apart from over drawal);

In such a scenario, an Open Access Consumer would be
discouraged to avail captive power all together in view of the
proposed pricority list of TANGEDCO, which would also severely

|
)
.
4
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b. hamper the growth and prejudice the captive industry in the
State; and

ol Accepting the proposal of TANGEDCO would aiso lead to a
situation where the State of Tamil Nadu would be swimming
against the currents, not being in line with the priority
protocol adopted by other States in the Country, wherein the
captive sector has been given weightage and priority in their

order of adjustment list,

Proposal for preferred Energy Adjustment Method by the

Undersigned: '

14. In the view of the foregoing detailed submissions, it is the case of
the Undersigned that in order to preserve and fulfill the benevolent
object under the Electricity Act, 2003 and the Statutory Policies
framed under it, towards promotion of the captive sector especially

AAAAAA in the State of Tamil Nadu, that this Hon'ble Commission ought to
consider the following priority list qua the order of adjustment,
thereby, proposing the adjustment of energy drawl by an open
access consumer from different sources in the sequence of priority
and be implemented for each time block, upon adjustment of

applicable losses:

(a) Captive Thermal Generating Plant
(b) Captive Renewable Generating Plant
(c) Renewable Energy Generators

(d) Banked Energy

(e) Long term third party

(f) Medium term third party
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(g) Short term inter-State open access including power
exchange transactions
{g) Short term intra ~ State third party.

In addition to the above, it is also submitted that TANGEDCO while
attempting to Introduce a completely new system for adjustment of
energy drawal by the Open Access Consumers under the present
Petition, it is taking a discriminatory view in the matter of aliowing
Open Access as per its whims and fancies, without any substantial

or cogent reasoning.

The only purported reason on the basis of which TANGEDCO has
proposed to present the aforesaid adjustment priority is that it is

suffering alleged losses as per the current priority list.

in this regard, reference is made to the table provided hereinbelow
demonstrating the fact that TANGEDCO at present is not incurring

any losses at ali:

sl Source of Nature of Revenue Revenue

No. | Power earned by
TANGEDCO
with no

efforts/Unit

1 1 EX /1 Cross Subsidy | Rs. 1.67 +
Exchange Surcharge / 0.70 + 0.3¢
Power Additional = Rs.2.73

Surcharge / Intra
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State OA Charges

Third Party Cross Subsidy |Rs. 1.67 +

Power Surcharge / 0.70 + 0.36
Additional = Rs.2.73
Surcharge / Intra
State OA Charges

Bilateral Power |Cross ~  Subsidy |Rs. 1.67 +
Surcharge / 0.70 + 0.36
Additional = Rs.2.73
Surcharge / Intra
State OA Charges

Due to | Banking Charges @ | 0.97

Banking 14% of

of Wind Power

the units banked

Total

revenue to
TANGEDCO
while the
WEG captive
user banks
the wind

energy and

Rs. 1.67 + 0.70 +

0.36  +0.97 =
Rs.3.70v
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goes for IEX
7 Third
Party/
Bilateral

Power.

in view of the details enumerated hereinbefore, it is clearly evident
that the present system of adjustment being followed in the State
of Tamil Nadu is benefitting TANGEDCO to the extent of Rs.3.70/
Unit even without infusion of any extra investment on its part.
Therefore, the allegation of losses raised by ?ANGEDCQM the
present Petition, is baseless, bereft of any merits and deserves
rejection at the outset. In fact, the very foundation of the
proceedings initiated by TANGEDCO falls face-first in view of the

above data.

In furtherance, the inteniion of TANGDCO behind proposing such
cryptic and flawed methodology gua adjustment of energy drawal
by open access consumers is only to create unnecessary hindrance
and trouble to the Open Access Consumers, from continuing to avall
the present system of Priority of Adjustment. In fact, it is apparent
that TANGEDCO is leaving no stone unturned o discourage the
growth and operations of the captive sector in the State of Tamil
Nadu. Therefore, the petition fails to demonstrate sufficient cause of
action and instead reveals the ulterior motive of the State DISCOM,
wherein the purpose of preferring the same is to prejudicially affect
the interest of the open access consumers and the captive thermal

generators plants in the State of Tamil Nadu.

a
v




In furtherance to the above, a profitable reference is made to the

judgment of the Hon'ble APTEL dated 28.11.2018 passed in Appeal No.

366 of 2015, whereby the Hon'ble APTEL categorically settled the law

18. with regard to Priority of Adjustment by holding that any firm
thermal power needs to be first adjusted over the in-firm power
from Renewable Sources. The relevant extract of the said order is

reproduced herein below:

“43. It is significant to note that, the concept of banking
has been introduced for the sole purpose to encourage
generation of electricity through renewable sources
available in the state and utilize it when needed. Since,
renewable sources of energy are not available at all
hours of the time and in order to maintain efficient
supply of power, the consumers are supplied electricity
generated from conventional sources of energy. It is
mandatory for all consumers to consume a percentage
of their total consumption as fixed by the Appropriate
Commission from renewable sources of energy.
However, irrespective of whether the set target is
achieved or not the distribution licensee cannot force
the consumers to continue to use the power generated
through renewable sources of enerqgy first. It is at this
point of time when the banking provision becomes
operative and the distribution licensees is required to
bank the energy and supply it in the time of need. It is
the case of the second Respondent that other
distribution licensee such as TATA Power Co. Ltd. and
Reliance Infrastructure Limited have their procedure in
line with the Open Access Regulations, 2016, wherein
the scheduled power (Firm) is credited before the non-
scheduled power. This is for the sole reason that
scheduled firm power cannot be stored. It is pertinent
to note that, since Regulation 20 of the Open Access
Regulations, 2016 only deals with banking of renewable
energy and not conventional energy it is implied that
conventional energy needs to be adjusted first. Since,
the second Respondent, being a captive consumer, the
captive supply needs to be adjusted prior to the rest of
the sources from the total consumption. Besides, the

captive power in the present case is schédulable and
firm conventional power while the renewable energy is
non-firm and must run. Therefore, if conventional
power is not consumed first the same may lapse leadin
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to great financial losses. Taking a balanced approach
keeping in view the obiect and reasons of the Electricit

Act and relevant Requlations which are applicable to the
facts and circumstances of the case, the first
Respondent/State Regulatory Commission has rightl

iustified in passing the impugned Order. Therefore, we
are of the considered view that the learned counsel for
the Anpellant/MSEDCL has utterly failed toc make out
any case to point out any error, illegality or legal
infirmity _or perversity in the impugned Order passed b

the first Respondent/State Regulatory Commission

Mumbai. Hence, we hold that the instant Appeal filed by
the Appellants, is liable to be dismissed as devoid of
merits. Accordingly, we answered the issue against the

Appellant.”

{Underline supplied)

In view of the above settled position of law, it is evident that the
issue pertaining to priority list for adjustment of energy drawal by
open access consumers Is already crystallised to the effect that any
firm thermal power nceds to be first adjusted over the in-firm
power from Renewable Sources and this legal mandate cannot be
deviated from by this Hon'ble Commission in the manner being
proposed by TANGEDCQO in its priority list for adjustment of energy
drawa!l by open access consumers. Therefore, the present Petition

lacks merits and deserves to be rejected.

Wrongful Prioritization of Power Exchange:

20.

It is submitted that TANGEDCC by proposing before this Hon'bie
Commission that the power procured by Open Access Consumers
from Power Exchange should be accorded the top priority in the
order of adjustment, has completely failed to consider the following

points:

al That, power being traded at the power exchange is procured

£

at cheaper rates on short-term basis;

>
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b)

d)

f)

The entire framework of power exchange is opportunistic in

nature when compared with other sources of power;

The settlement order qua power procured from exchange can
never be equated and it would always be at a lower pedestal,
when compared to crystallised bi-lateral contracts executed

for sourcing of power like done in a captive arrangement;

The monthly energy adjustment being made to the HT Users
should be prioritised based on their type of Open Access
availed. The interstate collective / bilateral transactions
should be adjusted in 15 minutes block wise instead of being

adjusted in a slot wise monthly cumulative manner;

That, it is pertinent to note that DSM Regqulations are not
implemented in the State of Tamil Nadu for Intrastate OA
transactions. As such, for interstate transactions, 15 minutes
block wise adjustments ought to be carried out in accordance
with the aforesaid CERC Regulations. As the collective
transaction at the power exchange are always carried out

under short-term Open Access, therefore, the energy

- transacted and purchased from such Exchange ought to be

adjusted in least priority; and

The consideration of IEX power must be on least priority basis
while calculating adjustments for the purpose of energy

adjustment.
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No. IEX/RA/038/21-22 2" August, 2021

To,

The Chief Financial Controller/ Revenue

Tamil Nadu Generation and Distribution Corporation Limited (TANGEDCO)
Eastern Wing, N.P.K.R.R. Maalaigai,

144, Anna Salai, Chennai-600002,

Email: fcrev@tnebnet.org

Sub: Comments on Petition MP No. 24 of 2021 filed by TANGEDCO seeking
fixation of the adjustment priority among various sources of open
Access energy against HT consumption

Dear Sir,

This has reference to the above cited Petition bearing MP No. 24 of 2021 filed by the
Tamil Nadu Generation and Distribution Corporation Limited (TANGEDCO) and the
comments invited from the stakeholders. Our comments in this regard are submitted

hereinafter.

A. The present Petition has been filed for seeking fixation of the adjustment priority

among various sources of open access energy against HT consumption.

B. The Petition states that the procedure being followed presently for adjustment of
energy when a HT consumer wheels/ purchases from various source of energy
under open access, is leading to significant losses to it because the HT
consumers having captive wind energy generation are also availing power
through IEX/3rd party, captive thermal power during the wind peak generation
period so as to bank the excess wind energy and utilize banked energy during
the wind off-season period at the cost of TANGEDCO.

C. An example is also provided in the Petition through a sample energy statement of

a consumer.

Corporate office
indian Energy Exchange Limited
Plot No. C-001/A/1, 9th Floor Max Towers, Sector 168 Noida, Gautam Buddha Nagar, Uttar Pradesh - 201301
Phone: 0120 - 4648100 | | www.iexindia.com
CIN: L74999DL2007PLC277039
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D. Accordingly, following priority of adjustment in open access energy from different

sources has been proposed in the Petition-

Present priority order

Proposed revised priority order

Non-captive category Captive category
1. [EX power 1. 1EX power 1. Biomass (75% payment for
2. 3rd party power 2. TPP surplus units)
3. Captive Thermal | a. 3rd party  from | 2. Wind energy with banking
energy thermal generator (Higher Cost first and lower
4. Captive Solar | b. 3rd party from solar cost later)
power generator 3. Wind energy without
s 5. Captive Wind | ¢ 3rd Parly from wind banking (Higher cost first
energy without energy generator and lower cost later) (75%
banking d. 3rd party  from payment for surplus units)
bagasse generator | 4. Solar power (higher cost
e. 3rd Party from first lower cost 75%
biomass generator payment for surplus units)
5. Bagasse co-gen (surplus
units lapsed)
6. Thermal energy (surplus
units lapsed)

We submit the following in this regard:

a)

&

b)

The above priority proposed in the Petition under the “Captive category”
does not include procurement through Power Exchanges. The said
omission appears fo be an inadvertent error and may be rectified since the
Power Exchange-based fransactions cannot be revised once they have been
scheduled (collective transactions). There is no banking atiribute attached to
such power procured by the consumers. Further, the guidelines exiracted in
para 10 of the Petition does not debar Exchange procurement, it only
provides for that the HT consumer has o exhaust the wind energy generated

during any month against the industrial consumption of the same month.

The thermal energy at S.N 6 above, is anyways at par with such power
scheduled through Power Exchanges. Notably, in the sample example
illustrated in the Petition, it is the captive thermal from which a larger share of

power is being drawn than through Power Exchanges.

e




c) It is observed that the issue pertains more to the structure/period of the
banking facility extended to the projects rather than priority of adjustment

therefore it is suggested that such conditions may be examined.

It is requested that the above suggestions may be considered while finalizing the

case.

Werely,

Jogéndra Behera
Vice President- Market Design & Economics

Encl: a/a.

Copy To:
1. The Secretary, Tamil Nadu Electricity Regulatory Commission, 4t Floor, SIDCO

Corporate Office Building, Thiru Vi Ka Industrial Estate, Guindy, Chennai-600032,
tnerc@nic.in
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OPG ENERGY PVT. LID.
An ISO 14001 Certified Company
CIN : U401D1TN2000PTC045702
Ref No.: OPGE/MP24 of 2021 /COMMENTS Date: 03.08.21
To,

The Financial Controller/Revenue
TANGEDCO, NKKKR Maligai,
# 144, Anna Salai, Chennai-600 002

Subject: Comments on behalf of OPG Energy Pvt. Ltd. to the Public

Notice dated 08-07-2021 inviting suggestions/ objections on the

Petition filed by TANGEDCO being Petition No. 24 of 2021 before the

Ld. Tamil Nadu Electricity Regulatory Commission (“TNERC")

seeking fixation of adjustment priority among various sources of
W Open Access energy against HT consumption

Ref: Hon'ble TNERC Notice Dt.08-07-2021 webhosted petition to
?57\% invite public comments on the M.P.No. 24 of 2021

Dear Sir,

This is with reference to the above subject, wherein the Ld. Tamit Nadu
Electricity Regulatory Commission, by way of web-hosting the Petition filed
by TANGEDCO being Petition M.P. No. 24 of 2021 on 08-07-2021 invited
suggestions/ objections of the stakeholder on the priority list proposed by
TANGEDCO for adjustment of energy drawal by Open Access consumers in
the State of Tamil Nadu.

Therefore, in terms of the foregoing, OPGE being a Stakeholder on account
of being a Captive Generating Company submits its comments to the Petition

M.P. No. 24 of 2021, for the consideration of the Ld. TNERC. As enclosed in
ANNEXURE-1

This is submitted for your kind consideration.
Yours faithfully,
For OPG Energy Pvt. Ltd.

For OPG Epesay Privaie Limi.a.

$ 5 H 4 C -
Authorised Signatory

Authorised Signatory 5
Regdl ofﬁcelg:nr\aio.é?/ Komal Road, Maruthur Village, Therizandur - 609 808, -

- Kuftalam Taluk, (via) Mayiladuthurai. Ph : 04364 237099. Fax N©.04364-237099

Administrative office : 5th Floor, No.6, Balaji Nagar Third Street, Royapettah ,Chennai — 600 014
' Ph : 044-42911220 ‘

- We b"sH_elf:'.www,','opgﬁpowefr‘.co_m, .
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ANNEXURE-1

That, Tamil Nadu Generation and Distribution Corporation Limited
(TANGEDCO) has filed a Miscellaneous Petition being MP No. 24 of
2021 before this Hon’ble Commission urging it to fix the adjustment
priority amongst various sources of Open Access energy against HT
consumption. The said petition is placed in public domain by way of
web-hosting, seeking objections/ suggestions/ comments from the
stakeholders at large. The undersigned is therefore filing its

objections/ suggestions/ comments for consideration by this Hon'ble
Commission. |

In this regard, it is submitted that TANGEDCO has prayed for issuance
of requisite guidelines on sequence of adjustment, to be adhered
amongst various open access sources, while taking into consideration,
various financial aspects viz. open access charges, Cross Subsidy
Charges (CSS), etc., leviable for these adjustments.

TANGEDCO has in fact contended that this Hon’ble Commission has
generously granted concessions to Renewable Energy (RE) generators
qgua Open Access charges, as well as CSS and also extended banking
facility for the Wind Energy Generators (WEGSs). As a result of these
concessions, TANGEDCO is facing a negative impact on its financials.

In view of the above, TANGEDCO has sought a clear order of
adjustment, so as to streamline the adjustment of energy wheeled/
purchased from different sources by the HT Consumers under Open
Access. For this, TANGEDCO has provided a sequence of adjustment
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before this Hon'ble Commission, wherein the order of priority proposed
by it, is formulated on the basis of the Open-Access charges and CSS

leviable qua the Open Access sources, which defeats the scheme and
intent of the Electricity Act, 2003.

In terms of the foregoing, it is subnﬁ?.tte‘;j that the said priority list
-preposed by TANGEDCO is divided inte two categories viz. captive and
non-captive and the same is reproduced hereinbeiow for ready
reference of this Hon'ble Commission.: However, the undersigned
wants to put up a grave concern after reading the priority list below
that, whether differentiation of captive and ncn-captive categery for

adjustment by TANGEDCO is acceptable under the scheme of Act and
Rules?

Non-Captive Catégory:
L IEX Power
i. IPP

3 party from thermal generator
3" party from solar generator
3" Party from wind energy generator

3" party from bagasse generator

© o o0 T oo

3" party from biomass generator

Captive Catégory:

a. Biomass (75% payment for surpius units)
b. Wind energy with banking (Higher cost first and lower cost
later) )

c. Wind ernergy without banking (Higizr cost first and lewer cost

later) .('75% payme-rit for surp.lus_u_mts-)






d. Solar power (Higher cost first and lower cost 75% payment
for surplus units) |
e. Bagasse co-gen (surplus units lapsed)

f. Thermal energy (surplus units lapsed)

As such, if the aforesaid proposal of TANGEDCO, prioritizing the order
of adjustment (in the State of Tamil Nadu) is accepted by this Hon'ble
Commission, then the same would contravene and violate the
legislative framework of the Electricity Act, 2003 (readwith various
statutory policy documents, issued thereunder from time to time)
which categorically emphasizes on impetus and thrust to be accorded
to the captive sector in the country. In fact, such proposal would be
detrimental to the sacrosanct object envisioned under the Electricity
Act, 2003 qua promotion of the captive sector, and, therefore, it would
lead to stagnation and rot in the céptive industry, in the State of Tamil
Nadu (enumerated in detail hereinafter).

Current Allotment Method for Adjustment of Enerqgy Credit:

5.

In aide to the above, it is pertinent to note the present method of
allotment followed by TANGEDCO, as provided in the petition at
paragraph no. 08, wherein the adjustment of energy credit by the HT
Users, having Open Access and procuring power from multiple sources
is done in the following order:

i. IEX Power

ii. 3" Party power

iii. Captive Thermal Energy
iv.  Captive Solar power

v. Captive Wind energy without banking






vi.  Wind energy with banking (due to the principle that Higher cost
energy first and lower cost energy later so as to minimum the
payout for the unutilized quantum of energy)

If there is any remaining consumption, then it will be adjusted in
TANGEDCO tariff

Captive Generating Plants are to be promoted under the scheme of
the Electricity Act, 2003 and Statutory Policies framed under it:

6.

In the who'esome submissions made on behalf of the undersigned in
the present stakeholder comments, detailed emphasis is placed on the
scheme of the Electricity Act, 2003 and the statutory policies framed

thereunder which expressly call for the promotion of the concept of
"Captives”.

SOR of the Electricity Act, 2003 and various statutory policy
initiatives of the Government:

In furtherance to aforesaid, reference is drawn to the Statement of
Oojects and Reasons (SOR) of the Electricity Act, 2003 wherein, one of
the main features of the Act is to delicense the generation of power

and to freely permit captive generation. The relevant extract of the
SOR is reproduced hereinbelow:

"4, The main features of the Bill are as follows: -

(i) Generation is being delicensed and captive generation
is_being freely permitted. Hydro Projects would, need
approval of the State Government and clearance from
the Central Electricity Authority which would go into the

issues of dam safety and optimal utilization of water
resources.” ‘

(Underline supplied)







8.

Further, reference may also be made to the National Electricity Policy,
2005 (NEP), National Tariff Policy, 2006 (NTP) and revised NTP, 2016.
The relevant extract of the NEP, 2005 is reproduced hereinbelow:

National Electricity Policy, 2005
“5.2 GENERATION

5.2.2 The Government of India has initiated several reform
measures to create a favourable environment for addition
of new generating capacity in the country. The Electricity
Act 2003 has put in place a highly liberal framework for
generation. There is no requirement of licensing for
generation. The requirement of techno-economic clearance
of CEA for thermal generation project is no longer there.
For hydroelectric generation also, the limit of capital
expenditure,

above which concurrence of CEA is required, would be
raised suitably from the present level. Captive generation
has been freed from all controls.

Captive Generation

5.2.24 The liberal provision in the Electricity Act, 2003
with respect to setting up of captive power plant has been
made with a view to not only securing reliable, quality and
cost-_effective power but also to facilitate creation of
employment opportunities through speedy and efficient
growth of industry.

5.2.25 The provision relating to captive power plants to be
set up by group of consumers is primarily aimed at
enabling small and medium industries or other consumers
that may not individually be in a position to set up plant of

optimal size in a cost-effective manner. It needs to be

noted that efficient expansion of small and medium
industries across the country would lead to creation of

enormous employment opportunities.

5.2.26 A large number of captive and standby generating
stations in India have surplus capacity that could be






supplied to the grid continuously or during certain time
periods. These plants offer a sizeable and potentially
competitive capacity that could be harnessed for meeting
demand for power. Under the Act, captive generators have
access to licensees and would get access to consumers
who are allowed open access. Grid inter-connections for
captive generators shall be facilitated as per section 30 of
the Act. This should be done on priority basis to enable
captive generation to become available as distributed
generation along the grid. Towards this end, non-
conventional energy sources including co-generation could
also play a role. Appropriate commercial arrangements
would need to be instituted between licensees and the
Captive generators for harnessing of spare capacity energy
from captive power plants. The appropriate Regulatory
Commission shall exercise regulatory oversight on such
commercial arrangements between captive generators and
licensees and determine tariffs when a licensee is the off-
taker of power from captive plant.”

(Underline supplied)

National Tariff Policy, 2006:

6.3 Harnessing captive generation

Captive generation is an important means to making
competitive power available. Appropriate Commission
should create an enabling environment that encourages
captive power plants to be connected to the grid.

Such captive plants could inject surplus power into the grid
subject to the same requlation as applicable to generating
companies. Firm supplies may be bought from captive
plants by distribution licensees using the guidelines issued
by the Central Government under section 63 of the Act.

The prices should be differentiated for peak and off-peak
supply and the tariff should include variable cost of
generation at actual levels and reasonable compensation
for capacity charges.







Alternatively, a frequency based real time mechanism can
be used and the captive generators can be allowed to
inject into the grid under the ABT mechanism.

Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could also supply power to
non-captive users connected to the grid through available
transmission facilities based on negotiated tariffs. Such
sale of electricity would be subject to relevant regulations
for open access.”

(Underline supplied)

Revised National Tariff Policy, 2016:
“5.0 GENERAL APPROACH TO TARIFF

5.12 While it is recognized that the State Governments
have the right to impose duties, taxes, cess on sale or
consumption of electricity, these could potentially distort
competition and optimal use of resources especially if such
levies are used selectively and on a non-uniform basis.

In some cases, the duties etc. on consumption of
electricity is linked to sources of generation (like captive
generation) and the level of duties levied is much higher
as compared to that being levied on the same category of
consumers who draw power from grid. Such a distinction is
invidious and inappropriate. The sole purpose of freely
allowing captive generation is to enable industries to
access reliable, quality and cost-effective power.
Particularly, the provisions relating to captive power plants
which can be set up by group of consumers has been
brought in _recognition of the fact that efficient expansion
of small and medium _industries across the country will
lead to faster economic growth and creation of larger
employment opportunities.

For realizing the goal of making available electricity to
consumers at reasonable and competitive prices, it is
necessary that such duties are kept at reasonable level.”







6.3 Harnessing captive generation

Captive generation is an important means to making

competitive power available. Appropriate Commission
should create an enabling environment that encourages

captive power plants to be connected to the grid.

Such captive plants could supply surplus power through
grid subject to the same regulation as applicable to
generating companies. Firm supplies may be bought from
captive plants by distribution. licensees using the guidelines
issued by the Central Government under section 63 of the
Act taking into account second proviso of para 5.2 of this
Policy.

The prices should be differentiated for peak and off-peak

supply and the tariff should include variable cost of

generation at actual levels and reasonable compensation
- for capacity charges.

Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair. '

Grid connected captive plants could also supply power to
non-captive users connected to. the grid through available
transmission facilities based on negotiated tariffs. Such
sale of electricity would be subject to relevant regulations
for open access including compliance of relevant provisions
of rule 3 of the Electricity Rules, 2005.”

(Underline supplied)

It is imperative to note that the aforesaid policies issued by the Central
Government are statutory in nature. The said principle is laid down by
the Hon'ble Supreme Court in the ju'dgmeht of Energy Watchdog v.
CERC reported in (2017) 14 SCC 80 (Please refer to Para 57). Further,

from the perusal of above provnsnons of the Statutory Policies issued






10.

11.

under the Act, it is quite evident that the intention of the legislature
has been to promote Captive Generation, and has stressed upon the
Regulatory Commissions to bring out the necessary promotional
pararheters which incentivize Captive Generation in the country. As
such, the proposal of TANGEDCO to place all sort of CGPs at the end of
the priority list qua adjustment of drawl of power by Open Access
Consumér, would explicitly defeat the intent and mandate of the
abovementioned statutory Policies issued under the Electricity Act,
2003.

From the above, it is evident that one of the primary objects towards
the enactment of the Electricity Act, 2003 and the statutory policies
framed thereunder, is to promote captive generation of power.
However, the aforesaid proposal .of TANGEDCO diluting the priority qu@a
various CGPs in their order of adjustment of energy drawal hy Ope§n
Access consumer, vanquishes the foregoing discussed intent under the
statutory policy framework. In fact, the same would render the
concept of captives as unviable, which would do violence to the various

provisions of the Electricity Act (discussed hereinafter).

Statutory provisions under the Electricity Act envisaging

promotion of the captive sector:

That, thé intent of the Legislature envisioning promotion of the captive
sector can be evidenced from a perusal of the following proviSions
under the Electricity Act, 2003 viz. fourth proviso to Section 38 (2)
(d), foufth proviso to Section 39 (2) (d), fourth proviso to Section 40
(c) and fourth proviso to Section 42 (2), which categorically provide
for exemption from levy of CSS upon the CGPs. The relevant extract of
the said provisions is reproduced hereinbelow:
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“Section 38. (Central Transmission Utility and
functions): =---

(2) The functions of the Central Transmission Utility shall
be - :

(d) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or generating company on payment of the
transmission charges; or

(i) any consumer as and when such open access is
provided by the State Commiission under sub-section (2)
of section 42, on payment of the transmission charges and
a surcharge thereon, as may be specified by. the Central
Commission:

Provided that such surcharge chall be utilised. for'thc
purpose of meeting the reqalrement of current lcvel Cross-
subsidy:

Provided further that such surcharge and crOss.s'ubsidi’esl
shall be pregressively reduced 1[***] in the manner as

may be specified by the Central Comm ssmn
2[**%] .

Provided also that the manner CF pay nent and utmsatmn
of the -surcharge s‘wall be sFecmved by the Centra.
Commlsc»on " ‘i‘ S T E T

Provided a!so that such surcharqe shall "\ot h= iev.abe in
case cpen _access is provided: to  a person _who_ has
established a captive generating plant. for carrvmq the
electricity to the destination of his own use.

Section 39. (State Tr‘em?:ésméssioh' Htrirty - and
functions):

(2) The functions of the State.'i’ra'nsmissioh Utili'ty' shall be

(d) to provide non-discriminatory open access to its
transmission system for use by-







(i) any licensee or generating company on payment of the
transmission charges; or

(i) any consumer as and when such open access is
provided by the State Commission under sub-section (2)
of section 42, on payment of the transmission charges and
a surcharge thereon, as may be specified by the State
Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy: ‘

Provided further that such surcharge and cross subsidies -
shall be progressively reduced 1[***] in the manner as
may be specified by the State Commission:

Provided also that the manner of payment and utilisation
of the surcharge shall be specified by the State
Commission: - :

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use. ’

Section 40. (Duties of transmission licensees):
It shall be the duty of a transmission licensee -

(c) to provide non-discriminatory open ‘access to its
transmission system for use by-

(i} any licensee or generating company on payment of the
transmission charges; or '

(i) any consumer as and when such open access is
provided by the State Commission under sub-section (2)
of section 42, on payment of the transmission charges and
a surcharge thereon, as may be specified by the State
Commission: |







Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy:

Provided further that such surcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as
may be specified by the Appropriate Commission:

2[**%] _

Provided also that the manner of payment and utilisation
of the surcharge shall be specified by the Appropriate
Commission:

Provided also that such surcharge shall not be leviable in
case _open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use.

Section 42. (Duties of distribution licensee and open
access): ---

(2) The State Commission shall introduce open access in.
such phases and subject to such conditions, (including the
cross subsidies, and other operational constraints) as may
be specified within one year of the appointed date by it
and in specifying the extent of open access in successive
phases and in determining the charges for wheeling, it
shall have due regard to all relevant factors including such
cross subsidies, and other operational constraints:

Prbvided that 1[such open access shall be allowed on
payment of a surcharge] in addition to the charges for
wheeling as may be determined by the State Commission:

Provided further that such surcharge shall be utilised to
meet the requirements of current level of cross subsidy
W|thm the area of supply of the dlstrlbutlon licensee:

Provxded also that such surcharge and cross subsidies shaH
be progressively reduced 2[***] in the manner as may be
specified by the State Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
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13.

established a captive generating plant for carrying the
electricity to the destination of his own use:

1/

In terms of the foregoing, it is evidently clear that the Parliament while
enacting the Electricity Act, 2003 consciously provided concession to
CGPs/ Captive Users, who have established a captive generating plant
for carrying the electricity to the destination of his own use, by
exempting them from payment of any CSS. The aforesaid provisions of

law are starkly clear in this regard.

Implication of the proposal of TANGEDCO:

It is submitted that, if the proposal of TANGEDCO is accepted the
following implications shall envelop the captive industry in the State:

a. TANGEDCO has proposed to dis-incentivise all species of CGPs
existing in the State of Tamil Nadu by relegating them to the
bottom of the order of adjustment of power drawal by Open

Access consumers;

b.  As discussed hereinbefore,’_the unwarranted consequence of such
proposal would be that the }‘entire jurisprudence envisaging
promd’cion of the captive sector would stand extinguished and
vitiated; |

C. Such a consequence would also be in contravention of various:
statutory policies of the Government, as well as the numerous -
specific provisions under the Electricity Act 2003 mandatlng
and providing such promotlon and thrust;

d.  The proposal shall alsb lead to an anomaly, whereby in case, an -

Open Access consumer drawing power from various sources
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mcludmg CGPs draws lesser power than its schedule, then the.

CGPs being proposed to be placed at the bottom of the order of
adjustment list and given last priority for setting-off such power
drawn by the said Open Access consumer, would disincentivize
an' Open Access Consumer from availing captive power, as the
setoff would result in adjustment of non-captive power thereby
Ieaving out the benefits of captive power at cheaper rates for the
consumer and exemption from CSS would stand nullified and
diluted;

The aforesaid situation is inevitable, as an Open Access
Consumer availing power from various sources including captive
power would never be in a position to accurately cater to its
power schedule in a time block, as there would always be a
situation of under drawal (apart from over drawal);

In; such a scena‘rio, an Open Access Consumer would be
discouraged to avail captive power all together in view of the
proposed priority list of TANGEDCO, which would also severely
hemper the growth and prejudice the captive industry in the
Sﬁate; and | |

Accepting the proposal of TANGEDCO would also lead to a
situation where the State of Tamil Nadu» would be swimming
against the currents, not being in line with the priority protocol
adopted by other States in the Country, wherein the captive
sector has been given weightage and priority in their order of
adJustment list.

If least priority is given to captive power then it will violate the
sole purpose of Electrlmty Rules’2005 wherein captives have to
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fulfii not less than 51% consumption criteria and due to
minimum scheduling of captive power, the corresponding captive
users will be forced to consume Iess power and attain default
status.

i If Renewable Energy is given highest priority, then it will defeat
the purpose of barking and vehemently ignore the regulations
for banking of RE Power. |

Proposal for preferred Energy Adjustment Method by the
Undersigned: ’

14.

In the view of the foregoing detailed submissions, it is the case of the
Undersigned that in order to preserve and fulfill the benevolent object
under the Electricity Act, 2003 and the Statutory Policies framed under
it, towards promotion of the captive sector especially in the »State of
Tamil Nadu, that this Hon'ble Commission ought to consider the
foliowing priority list qua the order of adjustment, 'there,by, proposing
the adjustment o® energy drawl by an open access consumer from
different sources in the sequence of priority and be implemented for
each time block,.upon adjustment of applicable losses:

(a) Captive Thermal Generating Plant

(b) Captive Renewable Generating Plant

(c) Renewable Energy Generators

(d) Banked Energy

(e) Long term third party |

(F) Medium term third party

(g) Short term, inter-State open access including power
exchange transactions |
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15.

16.

(g) Short term intra - State third party.

In addition to the above, it is also submitted that
attempting to introduce a completely new system

TANGEDCO while
for adjustment of

energy drawal by tha Open Access Consumers under the present

Petition, it is taking a discriminatory view in the matter of allowing

Open Access as per its whims and fancies, without

cogent reasoning.

any substantial or

The only purported reason on the basis of which TANGEDCO has

proposed to present the aforesaid adjustment priority is that it is

suffering alleged losses as per the current priority list.

In furtherance to the above, a profitable reference is made to the

judgment of the Hon'ble APTEL dated 28.11.2018 pa

ssed in Appeal No.

366 of 2017, whereby the Hon’ble APTEL categorically settled the law

with regard to Priority of Adjustment by holdin

g that any firm

thermal power needs to be first adjusted over the in-firm

power from Renewable Sources. The relevant extract of the said

order is reproduced hereinbelow:

“43. It is significant to note that, the concept of banking
has been introduced for the sole purpose to encourage
generation of electricity through renewable sources
available in the state and utilize it when needed. Since,
renewable sources of energy are not available at all hours
of the time and in order to maintain efficient supply of
power, the consumers are supplied electricity generated
from conventional sources of energy. It is mandatory for
all consumers to consume a percentage of their total
consumption as fixed by the Appropriate Commission from
renewable sources of energy. However, irrespective of
whether the set target is achieved or not the distribution
licensee cannot force the consumers to continue to use the
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power generated through renewable sources of energy
first. It is at this point of time when the banking provision
becomes operative and the _distribution licensees is
required to bank the energy and supply it in the time of
need. It is the case of the second Respondent that other
distribution licensee such as TATA Power Co. Ltd. and
Reliance Infrastructure Limited have their procedure in line
~with the Open Access Regulations, 2016, wherein the
scheduled power (Firm) is credited before the non-
scheduled power. This is for the sole reason that scheduled
firm power cannot be stored. It is pertinent to note that,
since Requlation 20 of the Open Access Regulations, 2016
only deals with banking of renewable energy and not
conventional energy it is implied that conventional energy
needs to be adjusted first. Since, the second Respondent,
being a captive consumer, the captive supply needs to be
adjusted prior to the rest of the sources from the total
consumption. Besides, the captive power in the present
case is schedulable and firm conventional power while the
renewable energy is non-firm and must run. Therefore, if
conventional power is not consumed first the same may
lapse leading to great financial losses. Taking a balanced
approach keeping in view the object and reasons of the
Electricity Act and relevant Requlations which are
applicable to the facts and circumstances of the case, the
first Respondent/State Regulatory Commission has rightly
justified in passing the impugned Order. Therefore, we are
of the considered view that the learned counsel for the
Appellant/MSEDCL has utterly failed to make out any case
to point out any error, illegality or legal infirmity or
perversity in _the impugned Order passed by the first
Respondent/State  Requlatory —Commission, Mumbai.
Hence, we hold that the instant Appeal filed by the
Appellants, is liable to be dismissed as devoid of merits.
Accordingly, we answered the issue against the Appellant.”

(Underline supplied)

In furtherance to the above, a profitable reference is made to the
judgment of the Hon'ble APTEL dated 28.01.21 passed in Appeal No.
191 of 2018, whereby the Hon’ble APTEL categorically settled the law
with regard to RE/Wind Energy Generators by holding that banking
facility should be allowed for all existing and new WEGSs selling under
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17.

third party open access sale scheme, irrespective of date of
commissioning. The relevant extract of the said order is reproduced
hereinbelow:

“95. For the foregoing reasons, we find the impugned
order, to the extent challenged, to be suffering from the
vices of being shorn of reasons, arbitrary, capricious,
unjust and inequitable. We, therefore, set aside and
vacate the directions of the State Commission in the
impugned order to the extent it stipulated (a) withdrawal
of banking facility (i) for 12 months to Wind Power
Projects _commissioned after .31.03.2018 and _ (ii)
altogether for all existing and new WEGSs selling under

third party open access sale scheme, irrespective of date
of commissioning......."

(Underline supplied)

In view of the above settled position of law, it is evident that the issue
pertaining to priority list for adjustment of energy drawal by open

access consumers is already crystallised to the effect that any firm

- thermal power needs to be first adjusted over the in-firm power from

Renewable Sources and this legal mandate cannot be deviated from by
this Hon'ble Commission in the manner being proposed by TANGEDCO
in its priority list for adjustment of energy drawl by open access

consumers. Therefore, the present Petition lacks merits and deserves
to be rejected.

Wrongful Prioritization of Power Exchange:

18.

It is submitted that TANGEDCO by proposing before this Hon'ble

Commission that the power procured by Open Access Consumers from

Power Exchange should be accorded the top priority in the order of
adjustment, has completely failed to consider the following points:







b)

d)

f)

That, power being traded at the power exchange is procured at
cheaper rates on short-term basis; | |

The entire framework of power exchange is opportunistic in

nature when compared with other sources of power;

The settlement order qua' power procured from exchange can

never be equated and it would always be at a lower pedestal, -

when compared to crystallised bi-lateral contracts executed for

sourcing of power like done in a captive arrangement;

The monthly energy adjustment being made to the HT Users
should be prioritised based on their type of Open Access availed.

The interstate collective / bilateral t‘ra,nsactions should be

adjusted in 15 minutes block wise instead of being adjusted in a
slot wise monthly cumulative manner;

That, it is pertinent to note that DSM Reg'uklations are not
implemented in the Sta:te of Tamil Nadu for Intrastate OA
transactions. As such, for interstate transactions, 15 minutes
block wise adjustments ought to be carried out in accordance
with the aforesaid CERC Regulations. As the collective

‘transaction at the power exchange are always carried out under

short-term Open Access, therefore, the energy transacted and
purchased from such Exchange ought to be adjusted in least
priority; and

The consideration of IEX power must be on least priority basis

while calculating adjustments for the purpose of energy
adjustment.

®
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19.

20.

g)  The proposed priority of adjustment is contrary to the provisions
of Intra-state OA regulations 2014, whereby the hon’ble TNERC
has notified that the least priority is given to short term power
and the same would be curtailed first as per grid requirements.

Whereas the propoéed priority list is contradictory when giving

adjustment to IEX/short term power at high. priority.

In view of the above detailed submissions, it is urged before this
Hon'ble Commission that the proposal put forth by TANGEDCO be
rejected, as the same attempts to undermine the legislativé mandate
of the Electricity Act, 2003 and the importance the Act places on the
aspect of generation of electricity being delicensed and CGPs bringing
in @ more competitive environment to the sector. Most importantly,
the thrust given by the said Act to the CGPs cannot be diluted by the
state DISCOM in such a manner.

Therefore, the suggestions forwarded 'by the undersigned in Para 14
above by way of the present comments be considered and accepted by
this Hon'ble Commission and suitable orders be passed in this regard.
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. OPG POWER GENERATION PVT, LID.
- CIN : U40109TN2005PTC055442
016078
Ref No.: OPGPG/MP24 of 2021/COMMENTS Date: 03.08.21
To,

The Financial Controller/Revenue
TANGEDCO, NKKKR Maligai, |
# 144, Anna Salai, Chennai-600 002

Subject: Comments on behalf of OPG Power Generation Pvt. Ltd.to the
Public Notice dated 08-07-2021 inviting suggestions/ objections on
the Petition filed by TANGEDCO being Petition No. 24 of 2021 before
the Ld. Tamil Nadu Electricity Regulatory Commission ("TNERC")
seeking fixation of adjustment priority among various sources of
Open Access energy against HT consumption

Ref: Hon'ble TNERC Notice Dt.08-07-2021 webhosted petition to
%:\Y’ﬁ invite public comments on the M.P.No. 24 of 2021

Dear Sir, ‘

This is with reference to the above subject, wherein the Ld. Tamil Nadu ~
Electricity Regulatory Commission, by way of web-hosting the Petition filed by o
TANGEDCO being Petition M.P.- No. 24 of 2021 on 08-07-2021 invited )
suggestions/ objections of the stakeholder on the priority list proposed by
TANGEDCO for adjustment of energy drawal by Open Access consumers in the

State of Tamil Nadu.

Therefore, in terms of the foregoing, OPGPG being a Stakeholder on account

of being a Captive Generating Company submits its comments to the Petition

M.P. No. 24 of 2021, for the consideration of the Ld. TNERC. As enclosed in
ANNEXURE-1

This is submitted for your kind consideration.
Yours faithfully,
For OPG Power Generation Pvt. Ltd.

For OPG POWER GENERATION PVT. LID.

, . ised Signatory
Authorised SiéH%’ggry 8

OPC ' | illage, Nagaraja Kandigai,
. .» OPG Nagar, Periya Obulcpurom Village 1 .
Mcd?x?:graggkkam Rocdg, Gummidipoondi, Thiruvallur, TamilNadu, India-601201.







ANNEXURE-1

That, Tamil Nadu Generation and Distribution Corporation Limited
(TANGEDCO) has filed a Miscellaneous Petition being MP No. 24 of 2021
before this Hon'ble Commission urging it to fix the adjustment priority
amongst various sources of Open Access energy against HT
consumption. The said petition is placed in public domain by way of web-
hosting, seeking objections/ suggestions/ comments from the
stakeholders at large. The undersigned is therefore filing its objections/

- suggestions/ comments for consideration by this Hon'ble Commission.

In this regard, it is submitted that TANGEDCO has prayed for issuance
of requisite guidelines on sequence of adjustmént, to be adhered
amongst various open access sources, while taking into consideration,
various financial aspects viz. open access charges, Cross Subsidy

Charges (CSS), etc., leviable for these adjustments.

TANGEDCO has in fact contended that this Hon'ble Commission has
generously granted concessions to Renewable Energy (RE) generators
qua Open Access charges, as well as CSS and also extended banking
facility for the Wind Energy Geheratdrs (WEGS). As a result of these

concessions, TANGEDCO is facing a negative impact on its financials.

In view of the above, TANGEDCO has 50ught a clear order of
- adjustment, so as to streamline the adjustment of energy wheeled/
purchased from different sources by the HT Consumers under Open
Access. For this, TANGEDCO has provided a sequence of adjustment
before this Hon’ble Commission, wherein the order of priority proposed
by it, is formulated on the basis of the Open Access charges and CSS
leviable qua the Open Access sources, which defeats the scheme and
intent of the Electricity Act, 2003.
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In terms of the foregoing, it is submitted ‘Eha%’, the said priority i
proposed by TANGEDCO is divided into two categories viz. captive and
non-captive and the same is reproduced hereinbelow for ready reference
of this Hon'ble Commission .However, the undersigned wants to put up
a grave concern after reading the priority list below that, whether
differentiation of captive and non-captive category for adjustment by
TANGEDCO is acceptable under the scheme of Act and Rules?

Non-Captive Cateaory:

i IEX Power

o]

"

P

|

3 party from thermal generator

o

3 party from solar generator

@]
H

3 Party from wind ener enerator
Y gy g

3 party from bagasse generator

3 party from biomass generator

Captive Category:

a. Biomass (75% payment for surplus units) -

b. Wind energy with banking {Higher cost first and Eo?%wgrcgs‘é:

ater)

Wind energy without banking (Higher cost first and lower cost

'

later) (75% payment for surplus units)
d. Solar power (Higher cost first and lower cost 75% payment for

surplus units)

&

. Bagasse co-gen (surplus units lapsed)
f. Thermal energy {surplus units lapsed)

As such, if the aforesaid proposal of TANGEDCO, prioritizing the order
of adjustment (in the State of Tamil Nadu) is accepted by this Hon’ble
Commission, %hen the same would contravene and violate the legislative
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framework of the Electricity Act, 2003 (readwith various statutory policy
documents, issued thereunder from time to time) which categorically
emphasizes on impetus and thrust to be accorded to the captive sector
in the country. In fact, such proposal would be detrimental to the
sacrosanct object enVisioned under the Electricity Act, 2003 qua
promotion of the captive sector, and, therefore, it would lead to
stagnation and rot in the captive industry, in the State of Tamil Nadu

(enumerated in detail hereinafter).

Current Allotment Method for Adjustment of Enerqy Credit:

5.

In aide to the above, it is pertinent to note the present method of
allotment followed by TANGEDCO, as provided in the petition at
paragraph no. 08, wherein the adjustment of energy credit by the HT
Users, having Open Access and procuring power from multiple sources

is done in the following order:

i IEX Power
ii. 3 Party power

Captive Thermal Energy

iv.  Captive Solar power

v.  Captive Wind energy without banking

vi. Wind energy with banking (due to the principle that Higher cost
energy first and lower cost energy later so as to minimum the

payout for the unutilized quantum of energy)

If there is any remaining consumption, then it will be adjusted in
TANGEDCO tariff

Captive Generating Plants are to be promoted under the scheme of
the Electricity Act, 2003 and Statutory Policies framed under it:




?)

8.

In the wholesome submissions made on behalf of the undersigned in the
present stakeholder comments, detailed emphasis is placed on the
scheme of the Electricity Act, 2003 and the statutory policies framed
thereunder which expressly call for the promotion of the concept of

“Captives”,

SOR _of the Electricity Act, 2003 and various statutory policy
initiatives of the Government:

In furtherance to aforesaid, reference is drawn to the Statement of
Objects and Reasons {SOR) of the Electricity Act, 2003 wherein, one of
the main features of the Act is to delicense the generation of power and
to freely permit captive generation. The relevant extract of the SOR is

reproduced hereinbelow:

*4. The main features of the Bill are as follows: -

(1) Generation is being delicensed and captive generation is
being freely permitted. Hydro Projects would, need approval
of the State Government and clearance from the Central
Electricity Authority which would go into the issues of dam
safety and optimal utilization of water resources.”
{Underline supplied)

Further, reference may also be made to the National Electricity Policy,
2005 (NEP), National Tariff Policy, 2006 (NTP) and revised NTP, 2016.

The relevant extract of the NEP, 2005 is reproduced hereinbelow:

National Electricity Policy, 2005

5.2.2 The Government of India has initiated several reform
measures to create a favourable environment for addition
of new generating capacity in the country. The Electricity
Act 2003 has put in place a highly liberal framework for
generation. There is no requirement of licensing for

5



generation. The requirement of techno-economic clearance
of CEA for thermal generation project is no longer there. For
hydroelectric generation also, the limit of capital
expenditure,

above which concurrence of CEA is required, would be
raised suitably from the present level. Captive generation
has been freed from all controls.

Captive Generation

5.2.24 The liberal provision in the Electricity Act, 2003 with
respect to setting up of captive power plant has been made
with a view to not only securing.reliable, quality and cost-
effective power but also to facilitate creation of employment
opportunities through speedy and efficient growth of
industry.

5.2.25 The provision relating to captive power plants to be
set up by group of consumets is primarily aimed at enabling
small and medium industries or other consumers that may
not individually be in a position to set up plant of optimal
size in a cost-effective manner. It needs to be noted that
efficient expansion of small and medium industries across
the country would lead to creation of enormous employment

opportunities.

5.2.26 A large number of captive and standby generating
stations in India have surplus capacity that could be
supplied to the grid continuously or during certain time
periods. These plants offer a sizeable and potentially
competitive capacity that could be harnessed for meeting
demand for power. Under the Act, captive generators have
access to licensees and would get access to consumers who
are allowed open access. Grid inter-connections for captive
generators shall be facilitated as per section 30 of the Act.
This should be done on priority basis to enable captive
generation to become available as distributed generation
along the grid. Towards this end, non- conventional energy
sources including co-generation could also play a role.
Appropriate commercial arrangements would need to be
instituted between licensees and the captive generators for
harnessing of spare capacity energy from captive power
plants. The appropriate - Regulatory Commission shall
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exercise regulatory oversight on such commercial
arrangements between captive generators and licensees
and determine tariffs when a licensee is the off-taker of
power from captive plant.”

(Underline supplied)

National Tariff Policy, 2006:

“6.3 Harnessing captive generation

Captive generation is an important means fo making
competitive power available. Appropriate  Commission
should create an enabling environment that encourages
captive power plants to be connected to the arid.

Such captive plants could inject surplus power into the grid
subject to the same regulation as applicable to generating
companies. Firm supplies may be bought from captive
plants by distribution licensees using the guidelines issued
by the Central Government under section 63 of the Act.

The prices should be differentiated for peak and off-peak
supply and the tariff should include variable cost of
generation at actual levels and reasonable compensation for
capacity charges.

Alternatively, a frequency based real time mechanism can
be used and the captive generators can be allowed to inject
into the grid under the ABT mechanism.

Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could also supply power to
non-captive users connected to the grid through available
fransmission facilities based on negotiated tariffs. Such sale
of electricity would be subject to relevant regulations for
open access.”

{Underline supplied)

Revised National Tariff Policy, 2016:

-



“5.0 GENERAL APPROACH TO TARIFF

5.12 While it is recognized that the State Governments have
the right to impose duties, taxes, cess on sale or
consumption of electricity, these could potentially distort
competition and optimal use of resources especially if such
levies are used selectively and on a non-uniform basis.

In some cases, the duties etc. on consumption of electricity
is linked to sources of generation (like captive generation)
and the level of duties levied is much higher as compared
to that being levied on the same category of consumers who
draw power from grid. Such a distinction is invidious and
inappropriate. The sole purpose of freely allowing captive
generation is to enable industries to access reliable, quality
and cost-effective power. Particularly, the provisions
-relating to captive power plants which can be set up by
group of consumers has been brought in recognition of the
fact that efficient expansion of small and medium industries
-across the country will lead to faster economic growth and
creation of larger employment opportunities.

For realizing the goal of making available electricity to
consumers at reasonable and competitive prices, it is
necessary that such duties are kept at reasonable level.”

6.3 Harnessing captive generation

Captive generation is an important _means to making
competitive power available. Appropriate_ Commission
should create an enabling environment that encourages
captive power plants to be connected to the grid.

Such captive plants could supply surplus power through grid
subject to the same regulation as applicable to generating
companies. Firm supplies may be bought from captive
plants by distribution licensees using the guidelines issued
by the Central Government under section 63 of the Act
taking into account second proviso of para 5.2 of this Policy.

The prices should be differentiated for peak and off-peak
supply and the tariff should include variable cost of

8
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generation at actual levels and reasonable compensation for
capacity charges.

Wheeling charges and other terms and conditions for
implementation should be determined in advance by the
respective State Commission, duly ensuring that the
charges are reasonable and fair.

Grid connected captive plants could also supply power to
non-captive users connected to the grid through available
transmission facilities based on negotiated tariffs. Such sale
of electricity would be subject to relevant regulations for
open access including compliance of relevant provisions of
rule 3 of the Electricity Rules, 2005.”

{Underline supplied)

It is imperative to note that the aforesaid policies issued by the Central
Government are statutory in nature. The said principle is laid down by
the Hon'ble Supreme Court in the judgment of Energy Watchdog v.
CERC reported in (2017} 14 SCC 80 (Please refer to Para 57). Further,
from the perusal of above provisions of the Statutory Policies issued
under the Act, it is quite evident that the intention of the legislature has
been to promote Captive Generation, and has stressed upon the
Regulatory Commissions to bring out the necessary promotional
parameters which incentivize Captive Generation in the country. As
such, the proposal of TANGEDCO to place all sort of CGPs at the end of
the priority list qua adjustment of drawl of power by Open Access
Consumer, would explicitly defeat the intent and mandate of the
abovementioned statutory Policies issued under the Electricity Act,
2003.

From the above, it is evident that one of the primary objects towards
the enactment of the Electricity Act, 2003 and the statutory policies

framed thereunder, is to promote captive generation of power,

(S8



11.

However, the aforesaid proposal of TANGEDCO diluting the priority qua
various CGPs in their order of adjustment of energy drawal by Open
Access consumer, vanquishes the foregoing discussed intent under the
statutory policy framework. In fact, the same would render the concept
of captives as unviable, which would do violence to the various

provisions of the Electricity Act (discussed hereinafter).

Statutory provisions_ under the Electricity Act envisaging

promotion of the captive sector:

That, the intent of the Legislature envisioning. promotion of the captive
sector can be evidenced from a perusal of the following provisions under
the Electricity Act, 2003 viz. fourth proviso to Section 38 (2) (d), fourth
proviso to Section 39 (2) (d), fourth proviso to Section 40 (c) and fourth
proﬁso to Section 42 (2), which categorically provide for exemption
from levy of CSS upon the CGPs.‘ The relevant extract of the said

provisions is reproduced hereinbelow:

“Section 38. (Central Transmission - Utility and

(2) The functions of the Central Transmission Utility shall be

(d) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or cenerating company on payment of the
transmission charges; or

(i) any consumer as and when such open access is
provided by the State Commission under sub-section (2) of
section 42, on payment of the transmission charges and a
surcharge thereon, as may be specified by the Central
Commission: '

10
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Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy: ,

Provided further that such surcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as may

be specified by the Central Commission:
2{***}

Provided also that the manner of payment and utilisation of
the surcharge shall be specified by the Central Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrving the
electricity to the destination of his own use.

Section 39. (State Transmission Utility and
functions):

{2) The functions of the State Transmission Utility shall be

{d) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or generating company on payment of the
transmission charges; or

(ii) any consumer as and when such open access is provided
by the State Commission under sub-section (2) of section
42, on payment of the ftransmission charges and a
surcharge thereon, as may be specified by the State
Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the requirement of current level cross-
subsidy:

Provided further that such surcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as may
be specified by the State Commission:

2{***}



Provided also that the manner of payment and utilisation of
the surcharge shall be specified by the State Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use.

Section 40. (Duties of transmission licensees):
It shall be the duty of a transmission licensee -

(c) to provide non-discriminatory open access to its
transmission system for use by-

(i) any licensee or generating company on payment of the
transmission charges; or

(i) any consumer as and when such open access is provided
by the State Commission under sub-section (2) of section
42, on payment of the transmission charges and a
surcharge thereon, as may be specified by the State
Commission:

Provided that such surcharge shall be utilised for the
purpose of meeting the requ1rement of current level cross-
subsidy:

Provided further that suth \s'VUrcharge and cross subsidies
shall be progressively reduced 1[***] in the manner as may

be specified by the Appropriate Commission:
2[**><]

Provided also that the manner of payment and utilisation of
the surcharge shall be specified by the Appropriate
Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrying the
electricity to the destination of his own use.

Section 42. (Duties of dlstrlbutlon licensee and open
access): ---

12
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{2) The State Commission shall introduce open access in
such phases and subject to such conditions, (including the
cross subsidies, and other operational constraints) as may
be specified within one year of the appointed date by it and
in specifying the extent of open access in successive phases
and in determining the charges for wheeling, it shall have
due regard to all relevant factors including such cross
subsidies, and other operational constraints:

Provided that 1[such open access shall be allowed on
payment of a surcharge] in addition to the charges for
wheeling as may be determined by the State Commission:

Provided further that such surcharge shall be utilised to
meet the requirements of current level of cross subsidy
within the area of supply of the distribution licensee:

Provided aiso that such surcharge and cross subsidies shall
be progressively reduced 2[***] in the manner as may be
specified by the State Commission:

Provided also that such surcharge shall not be leviable in
case open access is provided to a person who has
established a captive generating plant for carrving the
electricity to the destination of his own use:

114

In terms of the foregoing, it is evidently clear that the Parliament while
enacting the Electricity Act, 2003 consciously provided concession to
CGPs/ Captive Users, who have established a captive generating plant
for carrying the electricity to the destination of his own use, by
exempting them from payment of any CSS. The aforesaid provisions of

law are starkly clear in this regard.

Implication of the proposal of TANGEDCO:

It is submitted that, if the proposal of TANGEDCO is accepted the

following implications shall envelop the captive industry in the State:

13



TANGEDCO has proposed to dis-incentivise all species of CGPs
existing in the State of Tamil Nadu by relegating them to the
bottom of the order of adjustment of power drawal by Open

Access consumers;

As discussed hereinbefore, the unwarranted consequence of such
proposal would be that the entire jurisprudence envisaging
promotion of the captive sector would stand extinguished and

vitiated;

Such a consequence would also be in contravention of various
statutory . policies of the Government, as well as the numerous
specific provisions under the Electricity Act, 2003, mandating and

providing such promotion and thrust;

The proposal shall also lead to an anomaly, whereby in case, an

Open Access consumer drawing power from various sources
including CGPs, draws lesser power than its schedule, then the

CGPs beihg pro:po‘s’ed to be placed at the bottom of the order of
adjustment list and given last priority for setting-off such power

drawn by the said Open-Access consumer, would disincentivize an.

Open Access Consumer from availing captive power, as the setoff

would result in adjustment-of non-captive power thereby leaving L
out the benefits of captive power at cheaper rates for thﬁ
consumer and exemption from CSS would stand nullified a-nd\\_
diluted; N

The aforesaid situation is inevitable, as an Open Access Consumer
availing power from various sources including captive power

would never be in a position to accurately cater to its power

14
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schedule in a time block, as there would always be a situation of

under drawal {apart from over drawal);

In such a scenario, an Open Access Consumer would be
discouraged to avail captive power all together in view of the
proposed priority list of TANGEDCO, which would also severely
hamper the growth and prejudice the captive industry in the

State; and

Accepting the proposal of TANGEDCO would also lead to a
situation where the State of Tamil Nadu would be swimming
against the currents, not being in line with the priority protocol
adopted by other States in the Country, wherein the captive sector
has been given weightage and priority in their order of adjustment

list.

If least priority is given fo captive power then it will violate the
sole purpose of Electricity Rules’2005 wherein captives have to

fulfil not less than 51% consumption criteria and due to minimum

scheduling of captive power, the corresponding captive users will

be forced 1o consume less power and attain default status.

If Renewable Energy is given highest priority, then it will defeat
the purpose of banking and vehemently ignore the regulations for

banking of RE Power.

Proposal for preferred Energy Adjustment Method by the

Undersigned:

15



14.

15.

In the view of the foregoing detailed submissions, it is the case of the
Undersigned that in order to preserve and fulfill the benevolent object
under the Electricity Act, 2003 and the Statutory Policies framed under
it, towards promotion of the captive sector especially in the State of
Tamil Nadu, that this Hon'ble Commission ought to consider the
following priority list qua the order of adjustment, thereby, proposing
the adjustment of energy drawl by an open access consumer from
different sources in the sequence of priority and be implemented for

each time block, upon adjustment of applicable losses:

(a) Captive Thermal Generating Plant

(b) Captive Renewable Generating Plant

(c) Renewable Energy Generators

(d) Banked Energy

(e) Long term third party

(f) Medium term third party

(g) Short term inter-State open access including power
exchange transactions

(g) Short term intra - State third party.

In addition to the above, it is also submitted that TANGEDCO while
attempting to introduce a completely new system for adjustment of
energy drawal by the Open Access Consumers under the present
Petition, it is taking a discriminatory view in the matter of allowing Open
Access as per its whims and fancies, without any substantial or cogent

reasoning.

The only purported reason on the basis of which TANGEDCO has
proposed to present the aforesaid adjustment priority is that it is

suffering alleged losses as per the current priority list.

16



16.

In furtherance to the above, a profitable reference is made to the
judgment of the Hon'ble APTEL dated 28.11.2018 passed in Appeal No.
366 of 2017, whereby the Hon'ble APTEL categorically settled the law
with regard to Priority of Adjustment by holding that any firm thermal
power needs to be first adjusted over the in-firm power from
Renewable Sources. The relevant extract of the said order is

reproduced hereinbelow:

“43. It Is significant to note that, the concept of banking has
been introduced for the sole purpose o encourage
generation of electricity through renewable sources
available in the state and utilize it when needed. Since,
renewable sources of energy are not available at all hours
of the time and in order to maintain efficient supply of
power, the consumers are supplied electricity generated
from conventional sources of energy. It is mandatory for all
consumers to consume a percentage of their total
consumption as fixed by the Appropriate Commission from
renewable sources of energy. However, irrespective of
whether the set target is achieved or not the distribution
licensee cannot force the consumers to continue to use the
power generated through renewable sources of energy first.
It is at this point of time when the banking provision
becomes operative and the distribution licensees is required
to bank the energy and supply it in the fime of need. It is
the case of the second Respondent that other distribution
licensee such as TATA Power Co. Ltd. and Reliance
Infrastructure Limited have their procedure in line with the
Open Access Regulations, 2016, wherein the scheduled
power (Firm) is credited before the non-scheduled power.
This is for the sole reason that scheduled firm power cannot
be stored. It is pertinent to note that, since Regulation 20
of the Open Access Requlations, 2016 only deals with
banking of renewable energy and not conventional energy
it is implied that conventional energy needs to be adjusted
first. Since, the second Respondent, being a captive
consumer, the captive supply needs to be adjusted prior to
the rest of the sources from the total consumption. Besides

17



the captive power in the present case is schedulable and
firm conventional power while the renewable energy is non-
firm and must run. Therefore, if conventional power is not
consumed first the same may lapse leading to great
financial losses. Taking a balanced approach keeping in view
the object and reasons of the Electricity Act and relevant
Requlations which are applicable to the facts and
circumstances of the case, the first Respondent/State
Requlatory Commission has rightly justified in passing the
impugned Order. Therefore, we are of the considered view
that the learned counsel for the Appellant/MSEDCL has
utterly failed to make out any case to point out any error,
illegality or legal infirmity or perversity in the impugned
Order passed by the first Respondent/State Regulatory
Commission, Mumbai. Hence, we hold that the instant
Appeal filed by the Appellants, is liable to be dismissed as
devoid of merits. Accordingly, we answered the issue
against the Appellant.”

| (Underline supplied)

In furtherance to the above, a profitable reference is made to the
judgment of the Hon'ble APTEL dated 28.01.21 passed in Appeal No.
191 of 2018, whereby the Hon’ble APTEL categorically settled the law
with regard to RE/Wind Energy Generators by holding that banking
facility should be allowed for all existing and new WEGs selling under
third party open access sale scheme, irrespective of date of
commissioning. The relevant extract of the said order is reproduced
hereinbelow:

“05. For _the foregoing reasons, we find the impugned
order, to the extent challenged, to be suffering from the
vices of being shorn of reasons, arbitrary, capricious, unjust
and inequitable. We, therefore, set aside and vacate the
directions of the State Commission in the impugned order
to the extent it stipulated (a) withdrawal of banking facility
(i) for 12 months to Wind Power Projects commissioned
after 31.03.2018 and (ii) altogether for all existing and new
WEGs selling under third party open access sale scheme,
irrespective of date of commissioning....... "

(Underline supplied)
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In view of the above settled position of law, it is evident that the issue
pertaining to priority list for adjustment of energy drawal by open access
consumers is already crystallised to the effect that any firm thermal
power needs to be first adjusted over the in-firm power from Renewable
Sources and this legal mandate cannot be deviated from by this Hon'ble
Commission in the manner being proposed by TANGEDCO in its priority
list for adjustment of energy drawl by open access consumers.

Therefore, the present Petition lacks merits and deserves to be rejected.

Wrongful Prioritization of Power Exchange:

18.

It is submitted that TANGEDCO by proposing before this Hon'ble
Commission that the power procured by Open Access Consumers from
Power Exchange should be accorded the top priority in the order of

adjustment, has completely failed to consider the foliowing points:

a}  That, power being traded at the power exchange is procured at

cheaper rates on short-term basis;

&

b}  The entire framework of power exchange is opportunistic in nature

when compared with other sources of power;

c)  The settlement order qua power procured from exchange can
never be-equated and it would always be at a lower pedestal, when
compared to crystallised bi-lateral contracts executed for sourcing

of power like done in a captive arrangement;

£
Rt

The monthly energy adjustment being made to the HT Users
should be prioritised based on their type of Open Access availed.

The interstate collective / bilateral transactions should be adjusted
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f)

g)

in 15 minutes block wise instead of being adjusted in a slot wise

monthly cumulative manner;

That, it is pertinent to note that DSM Regulations are not
implemented in the State of Tamil Nadu for Intrastate OA
transactions. As such, for interstate transactions, 15 minutes
block wise adjustments ought to be carried out in accordance with
the aforesaid CERC Regulations. As the collective transaction at
the power exchange are always carried out under short-term Open
Access, therefore, the energy transacted and purchased from such

Exchange ought to be adjusted in least priority; and

The consideration of IEX power must be on least priority basis
while calculating adjustments for the purpose of energy

adjustment.

The proposed priority of adjustment is contrary to the provisions
of Intra-state OA regulations 2014, whereby the hon’ble TNERC
has notified that the least priority is given to short term power

-and the same would be curtailed first as per grid requirements.

Whereas the proposed priority list is contradictory when giving

adjustment to IEX/short term power at high priority.

In view of the above detailed submissions, it is urged before this Hon'ble

Commission that the proposal put forth by TANGEDCO be rejected, as

the same attempts to undermine the legislative mandate of the

Electricity Act, 2003 and the importance the Act places on the aspect of

generation of electricity being delicensed and CGPs bringing in a more

competitive environment to the sector. Most importantly, the thrust
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20.

given by the said Act to the CGPs cannot be diluted by the state DISCOM

in such a manner.

Therefore, the suggestions forwarded by the undersigned in Para 14
above by way of the presen{ comments be considered and accepted by

this Hon'ble Commission and suitable orders be passed in this regard.

koskeskosk ook ok skokoskosk sk sk okook
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A.D. Thirumoorthy B.64, Sreevatsa Gardens,

Member State Working Group on RE Thudiyalur,
Coimbatore-641 034
adtmoorthy@gmail.com

03/08/2021
To,

FCRevenue,
Tamil Nadu Generation Company Ltd.
No 19-A, Rukmini Lakshmipathy Salai
Marshalls road, Egmore,Chennai - 600 008
SUB: COMMENTS AND SUGGESTIONS ~ADJUSTMENT PRIORITY AMONG VARIOUS SOURCES OF OPEN
ACCESS ENERGY AGAINST HT CONSUMPTION — MP 24 of 2021

Hereby present comments/observations on the adjustment priority among various scurces of
Open Access energy against HT Consumption.

Primary objective of this petition is promoting and safeguarding green power. Promoting and
safeguarding renewable energy is global, agenda and National agenda for countering the climate change.
TANGEDCO attitude on this activity is welcome.

Number consumers especially Industrial houses are trying to promote renewable energy on their
own without any specific obligation.

But while suggesting the order of priority it seems the order suggested by TANGEDCO will defeat
the very purpose of the petition in promoting Renewable Energy. For example,if wind energy is allowed to
be adjusted first, during high wind season entire solar energy will get lapsed. In that case if solar energy
gets lapsed for 5 to 6 months solar investment will not be viable and renewablie energy promotion wil get
affected. Instead of that solar can get adjusted first and wing get adjusted second. In this arrangement all
wind and solar energy will get adjusted. To make good the revenue for TANGEDCO all realistic charges for

transmitting RE energy can be charged to the consumer. Hence, | suggest the following order of
adjustment for promoting renewable energy

Solar Energy

Wind Energy without banking
Wind Energy with banking
Biomass Energy

Thermal Power from IEX
Captive Thermal Power

Third party Thermal Power

No vk wN e

We request Hon’ble Commission to consider and evaluate the comments above on the grounds of merit

and applicability and the ensuing adjustment philosophy be released with necessary amendments -
appropriately.

Thanking You. Yours faithfully

Thirumoorthy)
Cc: The Secretary, Tamil Nadu Electricity Regulatory Commission (TNERC)
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helping mankind with engrqy from nature

IWPA/TANGEDC0/2021-22/026
August 3, 2021

By E-Mail / RPAD

To

The Chief Financial Controller-Revenue,
TANGEDCO,

7th Floor,

144, Anna Salai,

Chennai - 600 002.

E-mail Id: cfcrev@tnebnet.org , ferev@tnebnet.org

Dear Madam,

Sub: M.P. No. 24 of 2021- In the matter of Priority of Adjustment of OA power consumed from
various sources-Furnishing of comments-Reg.

Ref: 1. Your M.P. No. 24 of 2021 dated 11.06.2021
2. Daily Order of the Hon'ble Commission in M.P. No. 24 of 2021.

1. In the Miscellaneous Petition No.24 of 2021 filed by TANGEDCO, Commission in the hearing
held on 29.6.2021 directed both TANGEDCO and Registry of the Commission to webhost the
petition in their respective websites for seeking comments from the stakeholders. In compliance
to the said directions of the Commission, the comments of IWPA are submitted as below.

2. In as much as certain facilities / promotional measures such as non-discriminatory open
access, banking provision to wind power, promotional measures for renewable power are
legally provided by the Electricity Act 2003 and the Regulations & orders made thereon, the
generators and the open access consumers shall be permitted to avail such facilities freely as
per their own options. The Distribution licensee has no role to interfere into the legally provided
facilities to the generators / open access consumers. Further, it is not necessary that all such
generators / open access consumers shall follow the same set of priorities in adjustment of power
from different sources. Hence, IWPA suggests that the priorities of adjustment of different
open access power shall be left to the individual generators / open access consumers.

3. If at all, any rationalisation has to be done in priority of adjustment, the IWPA suggests the
following order of priorities. Without prejudice, even though Banking is available for all WEGs,
we have assumed a scenario without Banking. The order of priorities and the reason for
proposing such priorities are tabulated as below.

vt Shaleti Teawseen Mre TREA  Asea Calmt yemessd 40005 00
or -1, Shakii Towers, No. 768, Anng Salal, Chennal 800 002

Begional Council New Da/f

L, jigrmitos 4
Slate Councils: 45
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Proposed by TANGEDCO in its

Petition

Suggested by IWPA

Reason for the suggestion

Non-captive category:

i IEX power
i, Third Party Power
a. 3rd party from thermal
generator
b. 3rd paty from solar
generator
¢.  3rd Party from wind energy
generator
d. 3¢ party from bagasse
generator
e. 3¢ Parly from biomass
generator

Captive category:

a.

b.

Biomass (75% payment for
surplus units)

Wind energy with banking
{Higher Cost first and lower
cost later)

Wind energy without banking
(Higher cost first and lower
cost later) (75% payment for
surplus units)

Solar power (higher cost first
lower cost 75% payment for
surplus units}

Bagasse co-gen (surplus
units lapsed)

Thermal energy (surplus
units lapsed)

Non-captive category:

i IEX power

ii. Third Party Power

a.

b.

3rd party from wind energy
generator without banking
3rd Party from solar
generator

3rd party from bagasse-based
generator

3rd party from biomass power
generator

3rd party from thermal generator
34 party from wind energy
generator with banking

power

Captive category:

a.

Wind energy without banking
{Higher cost first and lower cost
later) (75% payment for surplus
units)

Solar power (higher cost first
lower cost later. 75% payment for
surplus units)

Bagasse co-gen power (surplus
units lapsed)

Biomass power (surplus units
lapsed)

Thermal energy (surplus units
lapsed)

Wind energy with banking (Higher
Cost first and lower cost later)

{1) The Hon'ble TNERC in its order
on D.R.P.No.19 of 2013 Dated 19-
01-2015 has introduced the criteria
of “shelf life” of energy for
adjustment priority. Lesser the
shelf life, quicker the priority of
adjustment.

{2) Further, the wind power is much
more seasonal than solar power
which is available throughout the
year.

(3) Similarly comparing with the
biomass power, the bagasse-based
power is more seasonal.

(4) RE power shall be given priorities
over thermal power as per the
Electricity Act 2003.

(5) The Commission vide its order in
M.P.No.14 of 2017 has specified
that “the priority of adjustment
shall be in descending order of
applicable tariffs”,

{6) Taking into account all the above f
criteria, the IWPA has suggested the
priorities of adjustment of power
from different sources.

For Indian Wind Power Association

Ajay Devaraj
Secretary General

helping mankind with energy from nature




@

£

S



Annewe-12 _
C @NTENUUM 3

WATSUN INFRABUILD PRIVATE LIMITED

Date: 03.08 2021

The Chief Financial Controller — Re ventie,
TANGEDCD, 7 Fisor,
144, A ing Salai,

Chenn:i-- 600002

The Sz wretary,

Tamilnxd i Electricity Regulatery Commission
47 Fiocr. SIDCO Corporate Office Euildi A,
Thiru v« Ka. Industrial Estate,

Guinay, Chennai —~ 600 032

Dear & acam/ Sir,

Sub: b the matter of fixing of Prios ity of .adjustment of OA 2ower consumed from various sources by h
an OA Zossumer - Filing of Comments on MP No.24 of 7027 . Regardin

We 2xuress ou” gratitude for web host n3 the miscellaneous petition [4P No.24 of 2021 and mnvitir g
cormmants from the stakeholders. Ne are pleased to grovide our comneents on the petition as helow

1 Tre current procedure for adiestment of firm/schedulable -onventional energy prior 1o
bankabie/unfirm renewable scu ces is a well settled case and it has been culmination of
virious binding orders of  onoiasie TNERC znd Honorable APTEL as has been already cited n "
the petition. We therefore opine -hat there is no prima facie fo revisiting or revising the we |-
e;tablished mechanisim of settl2i vent of cenventional energy i rior to renewable sources like
vind and solar power

2 Honorzble APTEL has ordered in Appeal No.365 of 2017 in the case MSEDCL versus MERC &
Ultratech Cement Limited dated 28.11.2018 that any firm thermal power needs to be first
adjusted over the in-firm powe - irom Renewable Sources,

"3 0t is significant ty note tha . the conept of banking has been introduced for the so'e
DJrpose to encourage gererat'on of electricity through renevsable sources availoble in the
siote and utilize it when nzeded. Since, renewable sources of 2nergy are nct availcble at ol
hours of the time and in order to maintain efficient supply of power, the consumers cre
supplied electricity genercted ‘rom convestiorol sources of energy It is mandatory for ol
CeAsumers to consume a percen ¢ge of their total consumption os fixed by the Appropriare
-wmmission from renewable scusces of energy However, 14 i respective of whether the st

andvt Qcwor,

Commerce Coll

’ “Reglsrcred Ofﬁcé { No 4. First Floor. CityCentre. QOppostt ege Road. Bhuy Kachehh -370001. Gujarat. India
Corporate Office - 402 & 404, Delphi. ¢ Wing, Hiranandani Busimess Park. Orchard Avenue, Powai Mumba 400076, Maharachis ndic
@ 1912225701567 & 91 22 25703360
Site Office - Survey No. 336 &391, PerivakumarapatayamViliage. Gudimangalam Via, Dharapuram Taiuk. Tirupur Disiricr - 642204, famil Nadu, indiz

CINUSSA00GIZOIOPTC060918 Website www.econtimuumeneray.in Emal 1D wfovrcontmuumenergy in
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target s achieved or not tye dist-ibution licensze cannot force the consumers to continue 10

use the power generated throuji renewable sources of energy first. It is at this pount of tirr e
wiaen the panking provisicn becemes operatve and the distrisution licensees is required 0
bunk the energy and supplv itir the time of need. it 1s the case >f the second Respondent that
other cistribution liceasee suct s TATA Fower Co Ltd. and Feliance Infrostructure Limited
huve their procedure :n line with the Oper Access Regulations 2016, wherein the scheduled
pawer (Firm} is credived beforz the non-scheculed power. TFis is for the sole reason thar
schedu'ed firm power canr ot be . tored. It is pertinent to note t10t, since Regulotion 29 of the
Cpen Access Requlations 20.€ orly deals vsith banking of renewable energy and not
conventional energy it is i plied 1hat conventional energy need : to be adjusted first. Since, the
second Respondent, haing a caoiive cocnsumer, the captive supply needs to be adjusted prior
to the res* of the sources from the total conumption. Besides, the captive nower in the present
cuse is scnedulokie and fir n co nentional power while the ren:weble energy is non-firm ar.d
must run. Therefore, if convent.onal power is not consumed fir it the same may lapse leadirg
to great financial losses. Taking « balanced approach keeping -n view the otject and reosons
of the Eiectricity Act and reierant Reguiations which are applicable to the facts ard
creumstances of the case, the first Respondent/State Regulytory Commission hos rightly
justified in possing the imougned Order. Therefore, we are of the considered view that the
learnec counsel for the Appellant ‘MSEDCL aas utterly failed to make out any case to point cut
any error, illegality or legcl infirtaity or perversity in the impugned Order passed by the first
Respondent/State Reculatory Co nmission, Mumbei. Hence, w2 heid that the instant Appe.al
filzd by the Appellants, is hable tc be dismizsed as devoid of me-its. Accordingly, we unswered
the issv'e against the Appe-lant

ORDER
Fr the foregoing reasons, as sta-ed supro, the instunt Appeal, heing Appeal No 366 of 2017,
fi'zd by the Appellants is d:smisse d as devoid of merits. The imp.igned Order dated 11 08.2017
puassed in Case No. 139 of 2C.¢ on the file of the Maharashtra Electricity Regulatory
Commission, Mumbai is hereby confirmed.’

Tre current petition is try ng to discriminate the open access, captive consumer from their
choice of procurement with unsubstantiated claim that TANGEDCQ is incurring revenue ioss
T1is approach directly violstes tt e non-discrim natory open aczess under section 2 {47] resd
with section 9 of the Electticity A<t 2003.

“section 2{47) “open occess’ mears the ron-discriminatcry provision for the use of
transmission fines or distributicn system or associated facilities with such lines or system by
any licznsee cr consumer or ¢ gerson engceged in generation in accordance with the
regulations specified by the Appropriate Cemm.ssion;”

“Section 9. (Captive ganeration:

(=} No*withstanding anytiing contained :n this Act. a person maoy construct, maintain or
apercte @ captive genzratiac plant and dediccted transmission lines: Provided that the

Reomured Office: Omce No.4

Corporate Office - 402 & 404, Delphi. C Wing. Hiranandani Business Park. Urchard Avenie, Powai, Mumbn

Stie Office 1 Survey No. 356 &391, Pen’y'akurlmrap;«ziayam‘v’iH;igc. Gudimangalam Via, Dharapuram Tafuk. Dirupur Distrier o42207 Tani
CIN:U43400GI2010PTC06091 8 Website www.continuumenergyan Email 1D

andvs ()Cnm.{'mmmu“Q i:g Road. Bnm N v] chh )l*’

Hrs‘iHoor Lmtenm ()ppowu

@ <9122 23701567 & =01 22 23703360

inforedcontmuumencray.n

Nt
HONadin

- Guparat, !m jis

- 00076, Maharashtra, ndia
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sup ply of electricity frcm the ~oative generating plant thro.igh the grid shall be regulated
1N the same rranner os tne y nerating station of o generating company.

Previded further thar e lice 1ce shall ve re quired under this Act for supply of electricivy
generated from a cairwe cenerating plent w0 eny lice wcee in accordance with the
Previsions of this sict 916 the ~ules and egulations mode theareunder and to any consurr er
suLject to the regulations nicde under subsaction (2] of section 42

{2} Zvery person, who has cons ricted @ captive generating plat end maintcins ard oerares

such plant, shall have th= rigit to open access for the purpcses of carrying electricity from
7uis captive generating p.anr 1o the desunotion of his use:

Previded that suea oper accoss shall be subject to availakility of adequate transmissicn
facility and suck: avail vbility of transmissicn facility shall be determined by the Centrai
Transmission Utilizy or the 5t ste Transiission Utility, as the case may be

Previded further thet any dispute regarding the availability of transmission facility sholl be
adjudicated upon by tie App-opriate Commission.

RN

Az per TNERC's Grid Connectivity & Intra State Open Access Repulation 2014, Long term open
azcess 1as higher priosity 1or al'o ment over Mediumn Term whizh in turn has priority over the
S-ort Term Open Access. accoidingly, the 2nergy f-om renewible generatirg stations which
ae uniler Long Term Oper Access skall be pushed fo last priorty in adjustment

“19. Aliotment Priority. -

{b) The long-term ogen cceess applicants shall have the priority next to the distributicn
lreenses;

{¢} The medium-term open acces: applicanis shall have the pric-ity next to the fong term open
a:cess applicants;”

> We concur with the cuggestion of TANGEDCO that IEX power shall be provided first prioriy
for adjustment under noy capt ve cztegory and for the Third party power the arder «f
azjustment may te revised as be-ow:

Thud | «riy povser(TPP):

a. 3" party from therma: generator
5 37 party from wind generztor
<. 3" party from solar generztor
d 37 party from bagasse generzior
2 37 pzarty from biomas; gereratn

We re vectfully submit that the above irority shali ensure TANGEDCO shall incur iower cost tawar ks
settlzrent of surplus energy, if ary Tor f discovered ‘or <olar power under SECI tenders are lower
compe ed to wind energy and hen ze w:n.l can be provided higher priority. Also, wind energy s infirm
in natire compared to solar power whoes» prognos's is relatively earlier.

Registered Office: Officz No.4, Fust Floor, CitvCen e, Uppostte Mandvy Octror. Cost
Corporate Otfice : 02 & 404, Delphi, Wing, Frravandani Business Pa

OGO, Guarat, lnd.

rh. Orchurd Avenue, Povwai, Mumbur 400076, Mahurashira, Indi

ree Lollege Ruad Bhuy Kachehh -3

@ +91 2225701567 & ~91 2

Site Office - Survey Na. 356 &391], Perivakumarapul vamVilluge, Gudimangslam i, Dhara

CIN L454060GI200PTCO60918  Webse WWW ORLRUUMEnerey. in

puram Taluk, Tirupur Distct 842200 Tamil Nadu India
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IMIETED

‘, gt ove priority also will ensue tha, TANGEDCO's revenue shall be maximized by the way of
Maet g higher OA charges including wheeling chaiges, cross sub: idy surcharge and eddstionat
surchz ge compared to solar 2s ge12rasicn per MW shzll be higher

5. Basis the binding TNERC und APTEL orders, wind energy with 1 month banking shali have
priority over the wind energy wth banking reriod of 1 year on adjustment. M/s. Century Floor
Mills had filed Dispute Rec s utivr Petition befo-e the Hon’ble TNERC vide DRP No. 13 of 2012
a~d the Hon'ble TNERC he s passed the ord=r on 19.01.2015.

" 7.1t must be remember: ¢ that a contract is 3 commerciol dacument between the parties,
and it rust be interprated in sucih a manner as to give efficacy tc the contract rather than ro
ir validate it. It would 10t e righ™ while intsrpreting o contract entered into between two ioy
purties to apply stricv rules of construction wt ich are ordinar ly applicuble to o conveyance
and other formal document:. The meaning of such a contract m ust be gathered by adopting a
cemmen sense approcch cad it ust not be allowea to be thwa ted by a narrow, pedantic ar d
fegalistic interpretation.... ". Applying the above principle in this case, we order thot ihe
TANGEDCO shall first adjust the vheeled energy generated frcm the petitioner’s WEG under
REC schreme which has ar cdjusiment or banking seriod of one month and then adjust tre
eergy generated frar otner cagtive/ third party generators which have o banking period of
one year. The TANGEDCO s dirested to revise the bill of the retitioner based on the energy
aljustraent priority specifed in this order anc' settle the acciunt within a period of rhrec
months from the dotz of this ordur”.

Faliowing the same princit le, we respectfully submst that the crder of adjustment for captive
power may be as follows:

a Thermal energy

b Bagasse Cogen

¢ Biomass

d  Wind Energy without biznking (Higher cost virst and lower cost later)
e Solar Energy without tanking (Higher cost first and lower ¢ost later)
Wind Energy with ban'ing of 1 month

Solar Energy with banting of 1 manth

Wind Energy with banking of longer period

i.  Solar energy with banting of longer period, if any

et

= A

We nu bty request Honorable Coimmission to kindly take the above paints into consideration while
finalizi :g the oiders on the ad ustrient priorities of Open Ascess energ /.

Regarcs,

For Wi wsun Infrabuild Pyt Limsted

Authorzed Signatory

(v REAMESH)

Regisiered Office: Office No 4. First Floor, CriyCenire, Gprosite Mandvi Octron Commer . : %Him.‘ijmaz'ai. india
Corporate Office . 402 & 404, Delphi. € Wing. Hicanandam Business Park. Orchiard Ascnuc, Powar, Mumba - 400! 176, Maharashire. Inda
€ +91 2225761367

Site. Office - Survey Na. 396 &391. PeriyakumarapalavamVillaze. Gudime angalam Via, Dharapuram Taluk.

~91 22 25703340

Tirupur Distnet - 6422010 Taril Nadu, India
CIN:U43400GI20T0PTCO609TS Website:w ww.continuumenerzy.an  Emal 1D mivw conumuumenereyan
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BEFORE THE HON’BLE TNERC

CHENNAI
M.P.No.24 of 2021

MISCELLANEOUS PETITION WITH
ANNEXURES

COUNSEL FOR PETITIONER



